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HE use of the initia- 
tive and referendum 
in the United States 
is still in the experi- 
mental stage. The 
system, no doubt, 
must be dealt with as 
a permanent part of 
the American plan of 
self-government, but 
methods vary in the 
different states. Plans 
and amendments are put forward tenta- 
tively, subject to modification and im- 
provement as experience justifies. The 
courts are deciding concrete cases aris- 
ing out of the exercise of the power, but 
as yet there is no body of settled princi- 
ples or established precedents that all 
recognize as fundamental and control- 
ling. 

Time will bring many more changes 
and amendments, and some of these dif- 
ferences in methods will be harmonized. 
But no state can as yet claim to have 
evolved a model plan worthy of being 
held up as a pattern for others to fol- 
low, and in the meantime it is worth 
while to make comparisons and to take 
advantage of improvements that have 
been worked out. Experience already 
justifies some generalizing and some de- 
ductions more or less instructive. 


Direct legislation seems to be too un- 
wieldy to afford a complete substitute for 
legislatures. In some of the states in 
which the system has been adopted, it is 
expressly declared by the Constitution 
that the authority of the state shall be 
vested in the legislative assembly, but the 
people reserve to themselves the power 
to propose laws and amendments to the 
Constitution, and to enact or reject them 
at the polls. Whether thus distinctly 
stated in the organic law or not, it has 
been generally assumed by theoretic 
writers that direct legislation is to be 
relied upon principally for emergencies, 
and is to be held in reserve for use when 
necessary. Earnest advocates of the 
system have argued that the power need 
not and probably will not be frequently 
used, since the fact that it is ready for 
use will in itself operate to accomplish 
the purpose of bringing the representa- 
tives to a consciousness that they are 
bound to represent the sovereign people. 
Thus the avowed purpose of the plan is 
to obtain genuine representative action 
on the part of legislative bodies. 

It will be generally conceded that the 
representative system, provided the rep- 
resentatives are honest and intelligent, is 
the ideal plan both for the Republic and 
for the several states. Improvements in 
governmental methods should, therefore, 
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broadly speaking, be directed to better- 
ing the representative system, rather than 
to seeking to make direct legislation a 
substitute. 

Experience shows, however, that not- 
withstanding the theory this method of 
legislation has been freely used in some 
of the states, and oftentimes upon meas- 
ures that might well have been left to the 
legislature. The election ballots have 
been overloaded, and in these states the 
object of using the system for emer- 
gencies only has been lost sight of. But 
on the other hand, the recent popular im- 
pulse to turn to direct legislation as a 
certain cure for all the evils of the legis- 
lative system has visibly waned, and 
states that have not already adopted the 
system seem inclined to wait until they 
can profit by the experience of the pion- 
eers. 

The fundamental and inherent defect 
of all schemes of direct legislation lies in 
the fact that this method of lawmaking 
precludes the opportunity for preliminary 
debate, correction, amendment, and 
modification, and eliminates the salutary 
influence of the minority in molding and 
modeling the measures. The proposed 
law is prepared by interested persons, 
and when launched and set afloat is a 
completed thing, and must be accepted 
or rejected as a whole. 

That this is a serious defect, and one 
that curtails the practical usefulness of 
direct legislation, needs no argument to 
demonstrate. It is of less importance in 
the referendum than in the initiative, for 
referendum measures, as a rule, have had 
the benefit of the legislative processes, 
including reference to committees, print- 
ing, hearings, newspaper publicity, open 
debate in two legislative houses, and, fi- 
nally, the approval or rejection by the 
Executive. While referendum meas- 
ures must be accepted or rejected as a 
whole and without amendment after 
coming on for popular vote, yet because 
of the preliminary steps in the prepara- 
tion and the consideration of these meas- 
ures in the legislative assembly, it may 
be presumed that they have already 
reached a certain degree of perfection of 
form and contents. Initiative measures, 
on the other hand, have none of the bene- 
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fits of preliminary debate and amend- 
ment. 

Now this defect in the initiative may 
be overcome by requiring any such meas- 
ure to be first submitted to the legisla- 
ture, and if there adopted without 
change the necessity of submitting the 
same to popular vote is obviated, but if 
not so adopted it may then be submitted 
to the electors, together with any 
amended form, substitute, or recommen- 
dation of the legislature, and in such 
manner that the people can choose be- 
tween the competing measures, or reject 
both. Obviously this simple expedient, 
which seems sufficient in itself to greatly 
strengthen the initiative as a practical 
means of legislation, should be generally 
adopted by all states in which direct leg- 
islation is in use. Yet but one of the 
states so far has adopted it. The plan is 
not original there, for it has long been 
In a modified 
form it has been applied to several city 
charters. Its natural tendency is to di- 
minish the number of measures upon the 
ballot, and to save the expense of cir- 
culating petitions and holding elections 
where the legislature accomplishes the 
purpose. 

Another patent defect in the direct 
legislation system lies in the circumstance 
that many, if not most, ,voters do not 
qualify themselves for intelligent action 
at the polls. It is a practical impossibility 
for all voters to know the contents of 
the measures, or to form a solid opinion 
as to the import of words, phrases, sen- 
tences, or paragraphs. The best that can 
be expected is an expression by the elec- 
torate as to the general desirability of 
legislation to accomplish a particular ob- 
ject, or upon a particular subject. The 
votes of all but the very few must be 
based upon the title of the measure, 
rather than upon the measure itself. The 
attempt to minimize this, in some states, 
by requiring the printing and distribu- 
tion, at public expense, of the full text of 
the measures in advance of the election, 
is helpful, but does not reach the root 
of the difficulty. The fact still remains 
that the ignorant and unqualified voter 
counts in the returns for exactly the 
value of the expert and the specialist. 

But advocates of the system believe 
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that, even so, direct legislation has 
proved a useful instrumentality, and that 
theoretic criticisms must give way to a 
recognition of definite achievements of a 
salutary character. It is claimed that in 
practice voters have used a wise discrim- 
ination, and good measures have been 
adopted, while bad ones have been re- 
jected. 

A careful analysis will show that this 
claim rests upon no very solid foundation 
in fact ; yet, conceding it, there must still 
be recognized that at every election there 
is the hit-or-miss vote of those who for 
one reason or another. are not qualified 
to vote. The more complex the measure, 
the larger proportion of such voters. The 
more measures on the ballot the less 
probability that voters will post them- 
selves sufficiently to vote with judgment. 

And this latter fact suggests as a rea- 
sonable limitation on the use of the initia- 
tive that the vote be used simply to reg- 
ister the popular will as to a general 
principle, leaving to the legislature, sub- 
ject to the possible exercise of the refer- 
endum, the duty of framing the enact- 
ment in detail. 

The wisdom of some such limitation 
will be appreciated when it is understood 
that, in nearly all states in which the 
initiative is used, the constitutional re- 
strictions regulating the scope and sub- 
ject-matter of laws enacted by the legis- 
lative assembly are inapplicable. These 
restrictions prohibit legislatures from 
passing acts that embrace more than one 
subject, and require the title to express 
the subject. But under the initiative as 
now used, omnibus bills are not uncom- 
mon. One such measure, which was 
voted upon, but failed to pass, covered 
thirty-two distinct subjects having in 
some particulars little or no common rela- 
tionship. And this illustration, though 
an extreme case, is by no means excep- 
tional. The evils of multifarious law- 
making have long been recognized, and 
the evil is not less apparent in popular 
legislation than in legislatures. But at 
present there is no way to prevent this 
flagrant abuse, and miscellaneous meas- 
ures will continue until the people adopt, 
as to popular legislation, the same restric- 
tions as those that under the Constitution 
govern legislatures. 


In using the initiative, it has developed 
that constitutional changes are as readily 
made as statutes are amended. In fact, 
changes in the fundamental law are so 
frequent as to loosen the restraint of the 
Constitution and limit the usefulness of 
that instrument as a check. There are 
those who believe this is highly desirable, 
and who think that the immediate expres- 
sion of the will of the voters should con- 
trol, and that the restrictions of written 
constitutions are undemocratic. But un- 
til the American people deliberately de- 
cide to abolish these restraints it must be 
recognized as an objection to the initia- 
tive as now generally used, that it invites 
too frequent constitutional amendments. 
In Oregon, for example, one clause of 
the state Constitution relating to equal 
and uniform taxation has been the object 
of six different proposed amendments in 
a total of six successive biennial elections 
since the new system was adopted, and in 
these six elections more than fifty pro- 
posed changes of the Constitution have 
been voted upon. 

Now nearly all state constitutions, 
prior to the direct legislation amend- 
ments limited the number of constitu- 
tional amendments that might be sub- 
mitted at one time. This seems reason- 
able, and such a provision might well be 
made to apply to constitutional amend- 
ments under the new system. 

Various expedients have been sug- 
gested for reducing the number of meas- 
ures upon the ballot. Some of the mod- 
ern charters of cities contain restrictions 
upon the character of questions that may 
be submitted to vote. This is not prac- 
ticable, except to a limited extent, in 
state measures ; nor would resort, to more 
frequent special elections be a satisfac- 
tory solution of the problem. 

The overcrowding of the ballot is a 
common occurrence in states where the 
mistake has been made of requiring too 
small a number of petitioners to start 
the proceeding. Several of the states 
require but 5 per cent of the qualified 
voters for referendum, or 8 per cent for 
initiative measures. To increase the 
number of required signers would be an 
improvement, and no doubt would have 
some effect in reducing the size of the 
ballot, but a more efficient means to ac- 
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complish this purpose is to make it less 
easy, and at the same time a more formal 
and impressive act of citizenship, to sign 
the petition. 

In several of the states there have been 
gross frauds, forgeries, and perjuries in 
getting signatures and in filing petitions, 
as unsavory indeed as the old-time scan- 
dals in state legislatures and city councils. 
These are difficult to prove, and a 
supreme court decision holds that a tax- 
payer has no standing to maintain a suit 
to suppress a petition, though it is shown 
to have hundreds of false signatures ; and 
therefore, unless the state itself prose- 
cutes the suit, there is no way to prevent 
the measure from going on the ballot. 
Of course, the burden of tracing out 
such frauds is too great for either the 
state or the citizen acting purely pro bono 
publico, or even for an interested party, 
in the limited time in which such action 
needs must be taken.’ So, in practice the 
paid circulator of petitions whose pay de- 
pends upon the number of names pro- 
cured may perpetrate gross frauds with 
little fear of detection and punishment. 

Now, to recur to the prevention of 
overcrowded ballots, it is a reasonable 
limitation upon the use of direct legisla- 
tion that signers be required to appear at 
the county courthouse, or at a precinct 
office, before some public officer, where 
the signing may be officially attested, and 
where those interested in the measure 
may have the opportunity to study its 
provisions. In states where voters are 
registered this may be made even more 
effective by requiring a comparison of 
the signatures with the registry. If this 
is done, and at the same time the per- 
centage of voters required for the peti- 
tion is raised to 15 or 25 per cent, as is 
now required in a few of the states, the 
overcrowding of the ballot will be less 
likely, and frauds and forgeries by paid 
circulators will be eliminated. 

In Ibsen’s “An Enemy of the People” 
the principal character is denounced by 
his fellow townsmen for publicly assert- 
ing that majorities are not infallible, and 
that sometimes those in minority may 
have some suggestions of value to offer. 
A theatrical manager adapting this play 
for the American stage should develop 
as an additional feature that, in lawmak- 
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ing by popular vote, not only are debates 
with the minority useless, but a majority, 
to be infallible, need not really be a ma- 
jority, but merely the greater number 
of those willing to venture an opinion on 
the matter in hand. So at least is the 
American rule in taking votes upon meas- 
ures submitted under the initiative and 
referendum. 

For in nearly all the states the majority 
of those voting upon the measure, even 
if less than a majority of all the voters 
voting at the election, is sufficient to 
carry it. In one state, constitutional 
amendments must have the support of at 
least 35 per cent of the voters, to become 
effective ; and in another state the affirm- 
ative vote must be not less than one third 
of the voters participating in the election, 
and for constitutional amendments not 
less than a majority of those voting at 
the election. But elsewhere not even 
these slight limitations are imposed, and 
the majority that carries the measure and 
makes it a law may be a very small frac- 
tion of the electors. An examination of 
the vote by which measures have been 
carried in different states shows that 
usually these have had the support of 
less than half of the voters participating 
in the election, and this is true even as 
to important constitutional amendments. 
It depends upon the point of view as to 
whether this condition is to be deemed 
satisfactory. It must be admitted that 
according to actual experience very few 
proposed measures in the past would 
have succeeded at the election if a full 
majority vote were required, and to now 
propose a limitation of that kind is prac- 
tically to recommend the defeat of nearly 
all measures that are to come to a vote. 
On the other hand, it may be urged that 
any measure that has not the actual sup- 
port of a majority of the voters may 
properly be considered as not urgent, and 
therefore not a proper subject for emer- 
gency legislation. However, in those 
states in which an amendment has been 
proposed to modify the system by impos- 
ing such a limitation, the voters have 
rejected the proposition, so that, whether 
the limitation is logically reasonable’ or 
not, it is not likely to be accepted until 
the necessity for it has been learned by 
further experience. 
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The natural limitations that militate 
against the initiative as a practical and 
permanent means of legislating in states 
and in the larger cities and counties, 
where voting by great numbers in direct 
lawmaking is necessarily less efficient as 
a method than voting through chosen 
representatives, do not have the same 
force when applied to the referendum. 
The referendum, however, should not be 
used to hold up meritorious laws passed 
by the legislature, as has been sometimes 
done. Where a small number of peti- 
tioners may, by means of the referendum, 
delay until after the next election an act 
of the legislature which they believe to 
be against their personal interests, it 
becomes a weapon against the public 
welfare. So here, as in the case of the 
initiative, it is desirable that it shall not 
be too easy to set the machinery in mo- 
tion. The referendum is the popular 
method of exercising the veto power, and 
while it should not be hampered by limi- 
tations that would make it unworkable, 
it will be more useful if it can be invoked 
only when a sufficiently large percentage 
of the voters sign the petition to insure 
the fact that there is a genuine public 
demand. 

A natural limitation upon its use is to 
exclude from its operation legislative 
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acts upon subjects upon which it ought 
not to be used, such as appropriations to 
carry on the state government; and sev- 
eral such limitations are provided in the 
various states. It must also be remem- 
bered that by the use of the emergency 
clause the legislature has it in its power 
to further restrict it under certain cir- 
cumstances. 

If those who write books or deliver 
addresses upon the subject of direct leg- 
islation seem to be biased by their pre- 
conceived views for or against what is 
called in the West the people’s rule, this 
is but natural at this stage of the experi- 
ment. Theories will give way to facts 
in time, and a careful and comprehensive 
survey of the entire field of operation 
may .at some future day be made, so that 
comparisons can be shown to better ad- 
vantage than at present. All that is here 
attempted is to discuss some of the most 
obvious limitations that govern the prac- 
tical use of direct legislation. 
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It is established by the experience of every section that until abuses become 
intolerable the demands of personal affairs are too absorbing, and the burdens 
of that public duty which citizenship imposes upon the individual are too 
heavy or exacting, to permit more than a mere perfunctory interest in public 
matters. In my judgment, therefore, the efficient cause for the larger part 
of our political ills and of the misgovernment that we may endure, or the 
treason that may develop in legislative bodies, lies in the indifference of the 
people themselves, and not in their failure to directly participate in the mak- 
ing of the laws. 

Whenever the people are aroused and demand a just relief, legislators are 
quick to hear and ready to obey. It is not through direct legislation, but in 
an aroused public conscience, the growth of a stronger sense of civic duty, a 
more diligent and watchful interest by the people over their own affairs, that 
we must rest our ultimate hope of permanent political reform.—Hon. Emmet 


O'Neal. 
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Re-Enfranchising Absent Voters 


BY P. ORMAN RAY, PH. D. 


Professor of Political Science, Northwestern University 
Author of “The Repeal of the Missouri Compromise: Its Origin and Authorship” and “An 
Introduction to Political Parties and Practical Politics”’ 


NE of the most inter- 
esting of recent polit- 
ical developments is 
the rapidity with 
which people are 
coming to realize that 
thousands of our 
most intelligent citi- 
zens are Virtually dis- 
franchised at every 
primary or election 
merely because they 

are absent from their voting district on 
primary or election day. For our elec- 
tion laws, impliedly if not expressly, re- 
quire that a voter shall, in order to have 
his vote counted, appear in person at the 
polling place in the district or precinct 
where he resides. 

It is difficult, if not impossible, to give 
a close estimate of the number of voters 
who are thus disfranchised, but few will 
be willing to dispute the claim that the 
number runs well up into the thousands. 
Comprised in this great disfranchised 
class are members of the following 
groups, and probably others : Commercial 
travelers or traveling salesmen, whose 
business takes them away from home at 
election time; engineers and contractors 
engaged on work at some distance from 
their election districts; sailors, railway 
and steamship employees, especially those 
engaged in the movement of boats and 
trains ; state officials whose duties require 
their presence at the state capital, and 
other state officials, like inspectors of 
mines and factories, whose duties require 
extensive trips throughout the state ; Fed- 
eral officials in the Departments in Wash- 
ington, or in other places far removed 
from their voting districts; college and 
university students, among whom there 
are probably many hundreds of voters in 
great states like New York, Pennsyl- 
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vania, and Illinois, who are not permitted 
to vote in the college or university town; 
finally, taking the country as a whole, 
there is a very large number of others 
who are unexpectedly obliged, through 
death of relatives or friends or by un- 
foreseen business contingencies, to leave 
home on the eve of an election, and thus 
lose their votes. 

The waste entailed in this connection 
should be noted along with the injustice 
of our present suffrage requirements. 
The Executive Departments in Wash- 
ington mark time while the President and 
Vice President, members of the Cabinet, 
and such other officials as can obtain 
leave of absence and can afford to do so, 
“go home to vote.” Our state govern- 
ments are similarly affected by the exo- 
dus of leading officials a day or two be- 
fore elections. There is also a serious in- 
terruption, involving no inconsiderable 
pecuniary loss, to the business or com- 
mercial houses whose traveling repre- 
sentatives go home to vote. Likewise, 
the work of colleges and universities, 
especially in the upper classes, is seri- 
ously interrupted, sometimes to the ex- 
tent of nearly half a week each year. 

The expense involved in going home to 
vote is another important consideration. 
Large sums are expended at every elec- 
tion by candidates and political organiza- 
tions to pay the traveling expenses of 
voters who otherwise would not or could 
not go home to vote. Before the enact- 
ment of “anti-pass” laws, hundreds of 
free railway passes were regularly issued 
by railwav companies, and distributed 
through poutical agencies among college 
students in order that they too might go 
home to cast perhaps their first vote as 
beneficiaries of the “organization.” To 
many people this and similar practices 
appear as mild forms of bribery which 
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should not be tolerated; it is assumed 
that the voter is expected to vote for the 
party or organization which pays the bill. 
To others, the practice appears merely as 
a part of the legitimate expense of “get- 
ting out the vote.” 
However it may be 
regarded, the cus- 
tom is more or less 
demoralizing, espe- 
cially in its effects 
upon young voters. 
No citizen, especial- 
ly no young man 
just entering upon 
the duties of citizen- 
ship, should be per- 
mitted to form the 
pernicious habit of 
looking to some can- 
didate or political 
organization to re- 
imburse him for 
doing his duty at 
the polls. At the 
same time all unnec- 
essary handicaps to 
the performance of 
one’s duty to vote 
ought to be re- 
moved. The first 
law designed to do 
justice to absent vot- 
ers was enacted by 
the Kansas legisla- 
ture about fifteen 
years ago. The 
Kansas act of 1901, 
however, enabled only a single class of 
absent voters, namely, railway em- 
ployees, to vote by mail. This stat- 
ute attracted practically no attention 
until its scope was broadened in 1911 
by an amendment which extended the 
privilege of voting by mail to “any quali- 
fied elector” absent from his usual vot- 
ing place by reason of his occupation or 
business. This amended act first went 
into operation in the presidential election 
of 1912, when about five thousand absent 


*A summary of the main features of most 
of these laws may be found in the American 
Political Science Review, VIII. 442 (1914), 
and Ibid. X. 114 (1916). See also American 
Year Book (1913), p. 67. Some method of 
enabling absentees to vote is also in operation 
in Australia, New Zealand, Norway, and in 
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voters took advantage of it. If it is 
recalled that the Democratic candidate 
for governor that year was elected by 
a plurality of only thirty-one, the po- 
tentiality of the “mail vote” will be 
appreciated. So far 
as the writer has 
been able to discov- 
er, the innovation 
met with very gen- 
eral approval, and 
the mail vote was 
handled by the elec- 
tion officers in a 
very | satisfactory 
manner. One high 
Kansas _ official 
wrote: “I am sure 
that Kansas likes it 
[the absent voters’ 
law] so well that it 
will not be repealed 
in this generation at 
least.” Since Kan- 
sas thus led the way, 
fourteen other states 
have enacted “ab- 
sent voters’ laws:” 
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North Dakota, South Dakota, Nebraska, 
Minnesota, and Missouri in 1913; and 
Colorado, Iowa, Michigan, Montana, 
Oregon, Vermont, Wisconsin, Washing- 
ton and Wyoming in 1915.* 

The laws of Missouri, Minnesota, Ne- 
braska, Oregon, Washington, Wyoming, 
Colorado, and Vermont seem to have 
been copied more or less closely from the 
Kansas act of 1911; while the laws of 
Michigan, Iowa, South Dakota, Wiscon- 
sin, and Montana all seem modeled upon 


some of the Swiss cantons. See National 
Municipal Review, III.’ 733& (1914). 

The platform of the Democratic perty in the 
Massachusetts state campaign of 1915 favored 
the enactment of an absent voters’ law. This 
is probably the first formal platform declara- 
tion upon this subject. 
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the North Dakota statute. Consequently 
an outline of the provisions of the Kansas 
and North Dakota statutes will be suf- 
ficient to illustrate the operation of 
absent voter’s laws in general. 

When a Kansas voter is absent from 
his regular voting place on the day of a 
general election, he may present himself 
during voting hours at a polling place in 
the town or city where he temporarily 
happens to be, and there sign an affidavit 
before the election officers. In this affi- 
davit the voter makes oath to the fact 
that he is a properly qualified voter of 

district, in county ; that by 
reason of his occupation or business 
he is required to be absent from his regu- 
lar voting district; and that he has not 
voted elsewhere at this election. The 
absent voter is then given an official 
ballot, such as is used in that place, and 
is permitted to enter a voting booth, and 
there to mark his ballot. The ballot is 
then folded, with the marks concealed, 
indorsed by an election official as “the 
ballot of A. B., an absent voter of 
district in county,” and placed with 
the affidavit in an envelop, which is 
sealed, directed, and sent by mail to the 
proper official in the absent voter’s home 
county. There, at the appointed time for 
canvassing the votes, it is opened and 
counted before the result of the official 
canvass is declared. The canvassing 
officials are forbidden, under severe pen- 
alties, to disclose how the absent voter 
marked his ballot. 

Kansas and all but three of the other 
states having absent voters’ laws (North 
Dakota, Washington, and Wyoming), 
have no constitutional provision requir- 
ing secrecy of the ballot, and the absence 
of such a provision greatly simplifies the 
drafting of an absent voters’ law. While 
the Kansas act would seem to safeguard 
reasonably well the secrecy of the ballot, 
it is nevertheless apparent that the iden- 
tity of each absent voter, and the way in 
which his ballot is marked, must neces- 
sarily be known by the canvassing of- 
ficials. This is perhaps the principal de- 
fect in the Kansas type of law. 

The constitutions of North Dakota, 
Washington, and Wyoming, on the other 
hand, require a secret ballot. “All elec- 
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tions by the people shall be by secret bal- 
lot,” reads the North Dakota Constitu- 
tion, while that of Wyoming says,—“all 
voters shall be guaranteed absolute pri- 
vacy in the preparation of their ballots, 
and the secrecy of the ballot shall be 
made compulsory.” To meet such a con- 
stitutional requirement, the authors of 
the North Dakota statute devised the fol- 
lowing ingenious scheme, which has also 
been adopted in a number of states where 
secrecy is not required by the Constitu- 
tion. 

Any fully qualified voter in North 
Dakota who expects to be absent from 
his county on the day of a primary or 
general election may apply to the county 
auditor, within thirty days preceding the 
election, for “an official absent voter bal- 
lot” to be voted at such election. These 
ballots are to be of the same size, form, 
and “texture” as the regular official bal- 
lots, “except that they shall be printed 
upon tinted paper of a tint different 
from that of the sample ballots.” Upon 
receipt of the proper written application, 
the county auditor is required to trans- 
mit or deliver to the voter one of these 
absent voter ballots, together with a re- 
turn envelop, addressed to the county 
auditor. 

The absent voter may mark his ballot 
at any time prior to the closing of the 
polls on election day, but marking is sur- 
rounded by certain formalities. The 
voter must go before some official having 
a seal and authority to adininister oaths, 
must exhibit to said official his unmarked 
ballot and the envelop, and must make 
oath to the affidavit printed on the back 
of the envelop that he is a properly quali- 
fied voter, that he expects to be absent 
from his county on the day of election, 
and that he will have no opportunity to 
vote in person on that day. Then in the 
presence of the magistrate and “no other 
person,” the voter marks his ballot, “but 
in such manner that such officer cannot 
see the vote” folds the ballot with the 
marks concealed, and incloses it in the 
envelop, -which is securely sealed. The 
magistrate certifies underneath the affi- 
davit on the envelop that all these for- 
malities have been complied with; after 
which the ballot is mailed by the voter, 
postage prepaid. 





Re-Enfranchising Absent Voters 


When received by the county auditor, 
that official must forthwith transmit to 
the judge or inspector of election in the 

recinct where the absent voter resides 
the ballot and envelop enclosed, together 
with the voter’s written application in a 
larger or “carrier” envelop, which is 
securely sealed, and indorsed with the 
name of the proper voting precinct where 
the absent voter resides, the name, title, 
and address of the county auditor, and 
the words: “This envelope contains an 
absent voter ballot, and must be opened 
only on election day at the polls while the 
same are open.” 


At any time between the opening and 


closing of the polls on election day, the - 


inspector of election first opens the outer 
or carrier envelop only, and compares 
the signature on the application blank 
with the signature affixed to the affidavit. 
If the signatures correspond and the affi- 
davit is sufficient, and if the voter is duly 
qualified and has not already voted at 
this election, the judge of election opens 
the absent voter envelop “in such man- 
ner as not to destroy the affidavit there- 
on” and takes out the ballot, and, “with- 
out unfolding the same or permitting the 
same to be opened or examined,” deposits 
it in the ballot box to be counted as if 
cast by the voter in person; and the 
voter’s name is then checked on the vot- 
ing list. 

If the affidavit should prove to be in- 
sufficient, or if the signatures should fail 
to correspond, or if the voter should 
prove not to be a duly qualified elector of 
that precinct, such vote is not allowed, 
but “without opening the absent voter en- 
velop,” the election inspector marks 
across the face thereof, “Rejected as de- 
fective,” or “Rejected as not an elector,” 
as the case may be.” 

The law contains the further provision 
that the voter may mark his ballot before, 
as well as after, he leaves his own coun- 
ty; and that, in case the voter unex- 
pectedly returns to his precinct on or be- 
fore election day, he shall be permitted 
to vote in person, “provided his ballot 
has not already been deposited in the bal- 
lot box.” Appropriate penalties are, of 
course, provided for violations of the 
act, and for false swearing. 
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Under the North Dakota law it will 
readily be noted that secrecy of the ballot 
is much more completely insured than 
under the Kansas system. Nevertheless, 
it might happen that there was only one 
absent voter in a precinct; and, since his 
ballot differs in color from the regular 
ballot, his vote could easily be identified 
in counting. Apparently to remove this 
last chance to identify an absent voter’s 
ballot, the other laws modeled upon the 
North Dakota act omit the requirement 
of a distinctive color for the absent voter 
ballot. 

While either the Kansas or the North 
Dakota law has been followed very 
closely in the different states, there are, 
of course, many variations in detail, only 
a few of which may be pointed out here. 
The laws of Vermont, Kansas, Missouri, 
Minnesota, Oregon, Washington and 
Wyoming permit absent voting in con- 
nection with elections only, while it is 
permitted in connection with primaries as 
well as elections in Colorado, North Da- 
kota, South Dakota, Wisconsin, Iowa, 
Michigan, Nebraska, and Montana. 

The absent voter apparently may vote 
for candidates for all offices and for con- 
stitutional amendments in Wisconsin, 
Iowa, Michigan, North Dakota, South 
Dakota, and Montana; but in Washing- 
ton, Wyoming, Nebraska, Colorado, Mis- 
souri, and Kansas he is restricted to vot- 
ing for constitutional amendments, coun- 
ty and district or state officers, members 
of the legislature, members of Congress, 
and presidential electors, and in Ver- 
mont, Oregon, and Minnesota the restric- 
tions are about the same. 

Most of the statutes require that ab- 
sentee voting shall take place within the 
voter’s home state; but there is nothing 
in the North Dakota, Michigan, Iowa, or 
Wisconsin law which would prevent a 
voter of that state from marking and 
mailing his ballot at some point outside 
the state. The possibilities of interstate 
voting thus opened up are well worth 
considering. 

Only in Vermont, South Dakota, and 
Minnesota is absent voting permitted in- 
discriminately to all duly qualified voters 
who are absent from their voting pre- 
cincts. The minimum restriction found 
in most of the states is absence from the 
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county as well as from the precinct. The 
laws of Nebraska, Missouri, Kansas, and 
Wisconsin add the requirement that the 
voter’s absence must be “because his du- 
ties or occupation” require him to be 
absent ; while Wyoming still further re- 
, stricts the right to a voter “whose duties 
are such as to cause his absence ; 
at regular and stated intervals.” The 
Michigan law is still more restricted in 
its application. Only voters coming un- 
der one of the following classes may cast 
their ballot in absentia: (1) “Electors 
in the actual military service of the 
United States or of this state; or in the 
Army or Navy thereof in time of war, in- 
surrection, or rebellion; (2) members of 
the legislature while in attendance at any 
session ; (3) students while in attendance 
at any institution of learning, and (4) 
commercial travelers.” 

Until absent voting has passed the ex- 
perimental stages, perhaps these restric- 
tions, as well as the limitation to intra- 
state voting, are wise. After a period 
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of trial, experience will determine wheth- 
er they may be removed so as to permit 
absent voting. whatever the occasion of 
the absence, and also whether the system 
may safely be extended to absent voters 
outside of their own states. 

If the system shall be found to have 
worked well, we may get our courage up 
to the point where we shall be willing 
to do tardy justice to the sick or infirm 
voter, and permit him also to register his 
vote in absentia. Possibly then we may 
be ready to consider seriously the edi- 
torial suggestion appearing not long ago 
in a Boston newspaper: “Why not ex- 
tend it [absent voting] to those affected 
with the bacillus of political indifference? 

Why not make the silent vote talk? 
Times have been when its voice would 
indeed have sounded sweet melody.” 


Ignorantia Juris Non Excusat 


“Have you aught to say ere sentence be passed ?” 
Snapped the Bench with the Judge Jeffreys’ jaw; 

Jones blinked at his lawyer, then whined out at last: 
“Jest ignorance of the law.” 


(Jones’s attorney sat glumly depressed— 
He remembered his triumphs at school,— 

But practice was—different ; he never had guessed 
The exception is law,—not the rule). 


“No excuse!” frowned the Bench with a law Latin phrase; 
The prisoner gawked up in awe. 

And the Court assigned counsel,—“Jest the pint that I raise— 
His ignorance of the law!” 





Where Women Rule 


BY S. M. DAVIS 


of the Orange County (Cal.) Bar 
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| N 1911 women were given the right to vote in 


the state of California. 


Since then the state 


legislature has made it possible for them to sit as 


judges in the juvenile court. 


Section 19 of the 


juvenile court law provides that the judge of juve- 
nile court may appoint referees in juvenile court 
matters, having the usual powers of a referee in 


chancery cases. 

Under the provisions of this act, Orfa 
Jean Shontz was appointed as referee 
in the juvenile court of Los Angeles, 
California, with the actual powers of a 
judge thereof, in November, 1915. This 
was the first instance in the history of 
this state, and possibly of the nation, 
in which women have been appointed 
with the powers of a judge. 

In organizing the court over which 
Miss Shontz presides, the judge, clerk, 
reporter and bailiff are all women, and 
in that court men have no part. This 
novel tribunal has been constantly in ses- 
sion since November, 1915, and has tried 
juvenile cases only. The scope of the 
court includes all cases in which girls in 
their minority are defendants, and cases 
where boys up to the age of nine years 
are concerned. The court sits one day 
each week in Juvenile Hall, at East Lake 
Park, in Los Angeles, California, and in 
other days of the week at the county 
courthouse. 

In view of the recent failure of suf- 
frage for women in the East, this court 
should be a new encouragement to those 
who favor equality in politics. This 
court, however, is more interested in 
sociology than in politics and we feel 
that there is not a chance, but a certain- 
ty, that a girl will express herself more 


fully in the pres- 

ence of three women who want to help 
her than in a big courtroom half full of 
men, wise and anxious to help as they 


- may be. 


Jn the past a girl who has failed to 
obey the civil and moral law has too 
often been led into a prisoner’s chair 
in a big courtroom where the curious 
were in the majority, and compelled to 
face questions, her answers to which 
convicted her, in her mind, at least, of 
immodesty and boldness. The result was 
that girls worth while sat in silence 
with the hope uppermost to be relieved 
from judicial torment, and to be allowed 
seclusion and silence. In our own state 
conditions are better than elsewhere. 

This new court is a marked improve- 
ment, even over the splendid system 
that was in vogue here before. When a 
girl is brought into this little courtroom 
she sees only three faces and they are 
the faces of three of her own sex, whose 
hope is to aid, and not to punish. There 
are good pictures on the walls, curtains, 
not bars, at the windows; and a big vase 
of roses, fresh from the garden, is in 
front of the girl. 

She is asked to talk freely, to explain 
her side. Her side of the case is the 
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Jean Shontz 


most important. Thus far only one girl 
hesitated in making a clean breast of the 
whole matter in which she was involved. 
The girl was asked to go back to her 
room and think it over. 

From November 1, 1915, to March 
1, 1916, there have been 583 cases dis- 
posed of by the said court, of which 156 
were new cases. 

This court, with its presiding judge, 
Miss Shontz, is growing in popularity 
from day to day, and well justifies its 
establishment. The purpose for which it 
was created is being fulfilled, and it is 
meeting the highest expectations of its 
friends and founders. 


Women Succeed at the Bar. 


It is estimated that there are now ap- 
proximately a thousand women lawyers 
in the United States. Most of them have 
been admitted to the bar during the last 
decade, which was ushered in with a 
new spirit of friendliness and welcome 
on the part of many leading men of the 
legal profession. The last five years, in 
particular, have seen an access of women 
in the profession. In the Women Law- 
yers’ Association, which is an organiza- 
tion of national scope, there are repre- 
sentatives from 20 different states, says 
Rose Young in Good Housekeeping. 

With modern woman everywhere ac- 
cepting her relation to life social and 
civic as well as domestic, with women 
in court and out of it taking a hand 
in the solution of every question of 
disease, crime and disaster that can 
afflict the social body, there is no longer 
any sense in objecting to a woman’s going 
into the law because of the “fierce light 
of publicity” that she will have to brave. 

Probably no one in America is better 
qualified to give an opinion on women 
in the legal profession than is Dean Clar- 
ence D. Ashley of the New York Uni- 
versity Law School, which is open to 
women. Whatever he has to say on the 
subject is based on years of discriminate 
experience and observation. He sums up 
his convictions thus: 

“After many years’ observation I find 
no difference between men and women 
as to legal aptitude. The day has passed 
when it can be maintained successfully 
that women’s minds are not so well 
adapted to the study of law as are men’s. 
aig In practice they make excellent 
court lawyers and are good in chambers. 
At starting they meet all the difficulties 
which most young lawyers must encoun- 
ter, and they must overcome also a wide- 
spread prejudice against women practi- 
tioners. They are always treated with 
courtesy by judges and brother lawyers. 
It takes courage and steadfastness of 
purpose for either a man or a woman to 
succeed in general practice, but I am sat- 
isfied that women can make their way 
in law as well as along other lines. Some 
of them are already doing remarkably 
well.” 





The City Manager 


BY HARRY A. TOULMIN, JR., J.D., F.S.S., F.E.S. 
Of the Dayton (Ohio) Bar 


ONSTRUCTIVE 
business defines the 
city manager form of 
government, — big 
business fraught with 
potential results of, 
as yet, undreamed of 
good, of achieve- 
ments as yet scarce- 
ly sketched. 
Hold in mind the 
single fact that a 
city’s management is, ultimately, a busi- 
ness problem to be solved by business 
men for a business people. 

That the modern city is a business 
venture. It is no longer merely a polit- 
ical unit administered for politicians by 
politicians. That the management of a 
municipality embraces well nigh every 
phase of commercial activity met within 
modern business practice. And, lastly, 


to so run a city as a business requires a 


trained executive, se- 
lected because of gen- 
uine ability to dis-- 
charge his duties prof- 
itably to the municipal- 
ity that employs him. 
Such a man is called 
a city manager. The 
city manager is an ap- 
pointive officer select- 
ed, by reason of his 
peculiar knowledge of 
municipal affairs and 
because of his adminis- 
trative ability, to fill 
the position of chief 
executive of a vast 
public corporation, 
with little restriction 
upon his power and 
with only one com- 
mand ,— Produce re- 
sults. The achieve- 
ment of three things 
is the measure of a 
city’s success. Assum- 


ing popular interest, these essentials of 
city government to be secured are: 

(1) Concentrated responsibility. 

(2) Efficiency. 

(3) Publicity. 

To define: 

First, concentrated responsibility 
means certainty of location of any wrong 
done, and certainty of credit for any 
good accomplished. 

Second, efficiency spells results from 
men, money, and methods. 

Third, publicity means definite knowl- 
edge by the citizens of the conduct of 
their public affairs. A competent official 
desires this ; an incompetent office-holder 
knows that it is fatal to him. Now, 
what in detail is the city manager plan 
of city government? You are familiar 
with the corporate form of organiza- 
tions, which provides for a board of 
directors elected by the stockholders. 
The board is presided over by the presi- 

dent or chairman; the 
corporation is run by 
one expert in business 
and in the management 
of that particular kind 
of corporation. Such 
an official is termed 
“general manager” or 
“managing director.” 
This idea of corporate 
organization has been 
applied to city govern- 
ment, and designated 
the city-manager form 
of government. The 
stockholders, who are 
the people in this case, 
elect a board of direc- 
tors designated a 
commission. The 
number composing 
this board is imma- 
terial, as it varies 
with the size of the 
city. This board of 
directors passes the 
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resolutions and enacts the ordinances, 
thereby formulating the policies of the 
city government. 

The commission also selects this gen- 
eral manager of the city, called “The 
City Manager,” irrespective of his place 
of residence, whether he lives in the city 
or out of it. They pay him the highest 
salary possible and still pay a profit ; that 
means the city will get the very best man 
available. The city manager of Dayton 
is paid $12,500 a year. 

The city manager is expert in munici- 
pal business, usually an engineer, who 
gives his entire time to the running of 
the city. He is a man who makes it 
his profession and business to do noth- 
ing else than conduct the post of chief 
executive of the municipal corporation. 
He is the administrator of the city; that 
is concentrated responsibility. 

City managership in over eighty 
American cities has grown into a pro- 
fession. Colleges and universities offer 
an entire curriculum with a view to 
fitting men for this position,—as far as 
a school can. { 

The commissioners give a fraction 
only of their time to determine the poli- 
cies of the municipal organization; they 
usually have varied outside business in- 
terests. Thus a fine type of business 
man who is accustomed to formulate 
policies is secured; he would not serve 
if it took all his time; and even if he 
gave all his time, as in the ordinary com- 
mission form of city government, he 
would not be effective because he is not 
an expert in municipal management. 

Briefly, for policy you have men of 
general business training, and for ad- 
ministration of a technical character 
you have one who gives his whole time 
to the work for which he has been spe- 
cially trained and for which he is pecu- 
liarly fitted. That is the plan in its 
essence. 

The manager has absolute power to 
run the city as an administrator with- 
out hindrance from the commissioners, 
so far as the administrative side is con- 
cerned; he simply carries out their in- 
structions as generally expressed by the 
ordinances they pass. If they do not 
approve of the way he carries out their 
policies they can discharge him, but they 


cannot retain him and direct him to do 
certain things in specific ways. The city 
manager only has administrative powers; 
that is efficiency. 


Powers and Duties of the City Manager. 

The powers and duties of the city 
manager are usually as follows: 

(1) Enforce laws. 

(2) Appoint and dismiss subordinates, 
comprising all persons on the adminis- 
trative side of the organization. 

(3) Control his organization. 

(4) Attend meetings of commission 
to advise and inform that body. 

(5) Estimate and advise on finances 
of the city, and help formulate the en- 
tire financial program. 

(6) Powers of investigation; agent 
of commission for that purpose. 


Departments of Government under City 
Manager Plan. 

Customarily there are five depart- 
ments: Law, service, welfare, safety, and 
finance. 

Law. The director of law and his sub- 
ordinates advise the city on legal matters, 
protect the city in legal difficulties, and 
through the police prosecutor attend to 
the legal end of police work. 

Service. The director of service and 
his associates in that department erect 
and maintain highways, sewerage sys- 
tems and sewerage disposal plants, mar- 
kets, erect and supervise public utilities, 
clean streets, estimate on public work, 
etc. 


Welfare. The director of welfare has 
charge of the workhouse and correc- 
tions, the health bureau, public enter- 
tainments, the education of the public on 
matters of crime and health, and the in- 
spection and storage of food. Conserva- 
tion of the human element is more im- 
portant than any function of municipal 
government. 


Safety. The safety department is sub- 
divided into the classes of police and fire. 
Over each class a chief is placed under 
the director of safety ; the latter also has 
charge of weights and measures. 


Finance. The director of finance has 
charge of the funds of the city, their 
accumulation and disbursement, the pay- 
roll, purchasing, and auditing. There is 
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a continuous audit of the city’s accounts, 
with a general balance sheet exhibiting 
assets and liabilities of the city. 

The accounting procedure is adequate 
to record in detail all transactions affect- 
ing the acquisition, custodianship, and 
disposition of values; all labor is kept 
track of through time sheets and certifi- 
cation of all payrolls. 

The principle of departmental division 
is the grouping of like duties in one de- 
partment; the number of departments is 
immaterial, although five departments 
have been found the best plan of appor- 
tionment. 

Three radical principles are essen- 
tial to a modern municipal administra- 
tion: First, candidates for office must be 
tested on the basis of efficiency, not 
political faithfulness ; technical men must 
be selected for technical jobs, and busi- 
ness men for policy-forming positions. 
Second, publicity and responsibility of 
a few well-known men in well-known 
offices, whose duties are generally com- 
prehended by the public, are the neces- 
sary prerequisites for results. Third, 
business methods must be utilized in a 
business corporation,—even if it does 
belong to the people. 

Purchasing Agent. One man_ pur- 
chases and sells every article for the city. 
Each department must requisition sup- 
plies through him, and that department 
is supplied only when the finance depart- 
ment certifies that there is money actual- 
ly available to pay for such supplies for 
that particular department. In other 
words, expenditures are kept within in- 
come. 

The purchasing agent keeps a store 
of supplies. The departments are sup- 
plied from this store or from the open 
market direct. He buys in quantities for 
cash when the market is favorable, and 
only after competitive bidding. In Day- 
ton alone he is saving tens of thousands 
annually. 

Budget. The formulation of the an- 
nual budget is the chiefest event of the 
fiscal year under the city manager form 
of government. 

Its purpose is to lay out in elaborate 
detail the needs of the city, together with 
an accurate statement of the city’s in 
come. 


It is a scientific instrument classify- 
ing uniformly the main functional di- 
visions of all departments. Then the in- 
come and expenditures are made to 
coincide, with the result that there is no 
deficit. 

To quote from the 1915 report of H. 
M. Waite, City Manager of Dayton, 
Ohio: 

“In 1915, facing a shortage in tax 
revenues of $167,000 to meet the needed 
expenses of the municipality, the city 
manager was confronted with the gravest 
financial crisis of the city’s career. 

In 1914 he cut the estimated expenses 
of the city $45,000 to keep within the 
cash income, and in 1915 he cut the esti- 
mate $70,000. This work was done in 
1915 upon the budget to operate the city 
for 1916.” 

This is in brilliant contrast to the fact 
that Dayton for each of six years prior 
to the city manager form of government 
had an annual deficit of $60,000. 

The city manager primarily is respon- 
sible for the budget, although his sub- 
ordinate departments all are more or less 
vitally concerned, as it is based on their 
reports and necessities. 

The city’ manager thus formulates 
both the annual tax budget and annual 
appropriation budget. 

Public hearings are held relative to the 
budget; the public is given a free, full 
chance to suggest and criticize—and the 
public, it has been found, takes advan- 
tage of that opportunity. 

Publicity. The meetings of the com- 
mission are public. 

Public hearings on the budget are held 
each year. Reports of the city manager 
and of the city’s finances are plain, in- 
telligible, and readable; they are inter- 
esting to the average citizen, short 
enough for a busy man, and clear enough 
to satisfy the simplest tastes. 

A city is as prosperous in its govern- 
ment as its citizens demand it should be. 
The public will not make the demand un- 
less they are educated to do so. The 
city manager form of city government 
by publicity sells good governments to 
the people, and gets their hearty support 
in return. Publicity is public education. 

Short Ballot. Party politics are rele- 
gated to the scrap heap. 
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The election of the commissioners is 
by a short ballot, which contains only 
the names of the several commissioners 
(preferably only a portion should be 
elected at one time), without any party 
designation on the ballot. The term is 
an unusually long one for city officials, 
—four years. 

Wards are abolished. The commis- 
sioners are elected to represent the city 
as a whole; hence there is no log rolling 
in commission meetings, as is customary 
in the ordinary council. The city is a 
unit, securing for all parts equal repre- 
sentation and consideration. 

In cities with over a quarter million 
population it may be necessary to have 
some system of wards or districts for 
convenience of election. 


Franchise. No exclusive franchise 
grants are made; all grants reserve to 
the city power to regulate, the right to 
terminate, and to purchase the property 
of the utility. 


Legal Advertising. Legal advertising 
is awarded upon competitive bids; it 
can be published in a newspaper owned 
by the city if desired. Dayton saved in 
one year thousands of dollars by this plan 
of competitive bidding. 


Civil Service. Employees in a classi- 
fied list are selected from those who have 
. passed civil service examinations. The 
city manager selects his employees from 
this list, in the main, and discharges them 
upon due cause shown. 

Merit alone is the best test for city 
jobs; place of residence, political faith- 
fulness, etc., are no longer the standards 
by which the ignorant, the incompetent, 
and the dishonest are allowed so fre- 
quently to impose upon the public. 

It is the belief of the writer that the 
city manager should be held strictly ac- 
countable for results, and upon that basis 
should have the absolute power to hire 
and fire at will any or all of his sub- 
ordinates at his pleasure. If he is ex- 
pected to produce results, he should have 
the means of getting them. 

Usually the city manager fixes the sal- 
aries of the officials under him, under 
general restrictions. That is a valuable 
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feature, because it gives the manager a 
potent weapon to bring about genuine 
achievements on the part of the men 
under him. 

Initiative, Referendum, and Recall. 
Initiative, referendum, and recall are 
features of the city manager form of 
government, but not essential to it, 
Either the city manager or the commis- 
sioners can be recalled by the people 
after the lapse of a probationary period 
during which they are first given an op- 
portunity to produce results. 


Boards of interested citizens who are 
specialists in certain fields are also ap- 
pointed under the city manager form of 
government, to advise on certain civic 
problems, but their utilization is not 
essential to the plan. These specialists 
serve without pay. But when the city 
needs outside specialists under the en- 
lightened city manager form, then the 
best men that can be afforded are se- 
cured. This practice has saved thou- 
sands of dollars in the last few years. 

The city manager has saved money, 
kept out of new debt, and paid off old 
debt, given increaséd service, lowered the 
death rate, and, lastly, made his city a 
place of beauty, a great commercial in- 
stitution, and an asset to those who con- 
stitute its people. 


Pages of reports recite the facts, but, 
best of all, its present accomplishments 
are the impulses for still greater and 
better things in a way splendidly typical 
of these United States. 

The law must greet a great newcomer 
to the ranks of the professions,—the city 
manager; and no other profession ever 
was launched with a more creditable 
personnel, 


Finally, nothing more eventful has oc- 
curred to the American people than this 
actual achievement of putting the city 
on a business basis. It has been com- 
monly considered that this could not be 
done permanently. But it has been done; 
and the job has been performed signally 
well through the city manager form of 
government. 

There is one thing to be kept in mind, 
—that for policy you must elect and for 
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administration you must appoint. You But that is the kind of a man to run a 
must have an expert who will make it city. — 
his lifework to run your city, who dreams A city is a business proposition, to be 


of nothing else, who thinks of nothing solved by business men for business 
else; a tactful, energetic business execu- people. 
tive with preferably engineering train- 


ing. It is a big job, and it requires a —ssS SS 
big man to fill it. . : 


The Lawyer and Politics 


’Tis a temptation oft’ to mix There’s something in our breed that stirs 
A lawyer’s work with politics, The mass to pose as worshipers 

And leave a practice ever sure Of heroes, whom they greet with joy 
For place and power insecure, And praise and pamper and destroy, 
And sail ambition’s seas that vex Like children with a flower they prize 


Their shores with disappointed wrecks. Who haste to crush it ’till it dies. 


The man whose life is tempest tossed Brief is the span of passing power 

In politics may soon be lost When homage charms each sunny hour, 
To all that’s dearest, best in life, And fawning flatterers pretend 
O’erwhelmed by craftiness and strife, To be the reigning ruler’s friend, 
Until, unfit to venture more, But when the reigning power is o’er 
He dies upon a blighted shore. The sycophant is heard no more. 

Yet mighty barristers have won An office filled with helpful books, 
Immortal places in the sun Some busts of jurists in their nooks, 
Of destiny! and been A friendly sheepskin on the wall, 

As stars to guide the ways of men, A breezy client’s cheery call, 

And well deserve an honored place An ample income, fair success,— 
As benefactors of our race. What more can any lawyer bless? 


The vagrant wind that sweeps the plain, 
Well symbolize the public mind, 
Uncertain, wayward, and unkind. 


But he who would great honors share 
May well a fickle world beware. 
The everchanging weather vane, 
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THE COURT ROOM SCENE IN “ON TRIAL.” 


Novel Method of Portraying a 
Court Trial on the Stage 


BY FELIX J. KOCH 


OURT trials have fur- 
nished the motifs for 
dramas from time im- 


memorial upon the 

stage of probably 

every civilized land. 

Some of these repre- 

sentations have been 

worked out in such 

a manner as to com- 

bine legal accuracy 

with dramatic possi- 

bilities. Others have portrayed law and 

lawyers in such guise as to be little better 
than burlesques. 

A clever playwright has, in recent 

months, by the use of a device as ingen- 

ious as it is simple, managed to show 
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both the trial as held in the. court room 
and the essential facts of the case as they 
occurred. This is the last word in legal 
histrionics, and possesses striking advan- 
tages. The plan, as executed in several 
theaters, consists in the use of a revolving 
stage. On one side is the court room, 
where the main action is taking place. 
Meanwhile the other side, hidden from 
view of the audience, is set and ready 
pending the moment when required. A 
witness starts to testify concerning the 
motives or events leading up to the com- 
mission of the crime. Then, suddenly, 
the playhouse proper is darkened for a 
moment, when the lights are again 
thrown on, the other side of the revolv- 





Novel Method of Portraying Court Trial on Stage 


THE JURY IN DEBATE—A SCENE FROM “ON TRIAL.” 


ing platform is presented, and the occur- 
rences supposed to’ be related by the 
witness are enacted. Instead of dry re- 
cital, we see the events themselves. The 
plan confers on the drama some of the 
advantages of moving pictures. No 
spoken description is likely to be as inter- 
esting or convincing as the act described. 

Naturally a moment or two is required 
for the witness to change his costume 


simple narrative. 


SSS E NRE E NRE R ERE Ee Se BeBe: 


Stage Art and Motion Pictures 


As a form of entertainment, not instruction, the motion picture will probably 
develop along the lines of free, even fantastic, romance, of melodrama, and of 


The stage, free from the burden of supplying these forms of 
entertainment, will probably concentrate more on the mission of the spoken 
work, which is to convey ideas and illuminate character, on the creation of 
the complete illusion of reality, and on the pictorial art of scene painting. The 
year, then, has begun to show us that the movies and the spoken drama are 
not so antagonistic as we at first pessimistically supposed. Time, we think, 
will prove to us that in reality they are two different forms of art, as different 
as painting and sculpture.—The American Year Book. 
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to that of the other hour; but to this end 
every device for a quick alteration of 
apparel is at hand. And so the action 
runs swiftly on with increasing interest 
to the climax, unmarred by the tedium 
of long narrations or intermissions. 

This plan can be used to advantage in 
any play with a retrospective outlook. 
In dramas involving legal trials it is 
ideal. 
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Federal vs. State Regulation of 
Railroads 


BY EDGAR WATKINS, LL.B. 


Author of “Shippers and Carriers of Interstate and Intrastate Freight;’’ Articles in the Stand- 
ard Encyclopedia of Procedure, on “The Commerce Court”’ and on “The Interstate 


Commerce Commission 


HALL the states be 
denied the right to 
regulate charges of 
railroads? The plat- 
form of one of the 
great political parties 
demands an affirma- 
tive answer to the 
question, while the 


National Association 
of Railroad Commis- 
sioners at its meeting 
in 1914, advocated a negative answer. 
Indeed, that Association proposed that 
‘the power of Congress over intrastate 


rates should be curtailed. 

Congress has passed a_ resolution 
directing a joint Committee of the House 
and Senate to investigate questions relat- 
ing to the regulation of railroads. This 
committee, of which Senator Newlands 
is chairman and Congressman Adamson, 
vice chairman, will shortly conduct hear- 
ings, that it may recommend what addi- 
tional legislation, if any, should be 
passed. Representatives of the carriers 
have publicly announced their intention 
to urge on that committee the propriety 
of having railroads regulated by only one 
tribunal, which of necessity would be 
national. 

Congress now, through the Interstate 
Commerce Commission, regulates state 
rates when such rates unduly prejudice 
shippers paying interstate rates. This 
control, the majority of the members of 
the National Association of Railroad 
Commissioners, present and voting at the 
1914 meeting, say should be taken away 
from Congress. States through their 
legislatures or by commissioners may 
now control intrastate rates when such 


control is so exercised as not to dis- 
criminate against interstate shippers. 
Public regulation of the instrumentali- 
ties of transportation will, as all now 
concede, continue; and that regulation 
must proceed along one of three lines. 
These are: (1) To continue with Con- 
gress regulating all interstate and some 
intrastate rates, leaving to the states the 
regulation of intrastate rates when there- 
by no discrimination against interstate 
shippers is produced; (2) to take from 
the tribunal through which Congress now 
acts the power to exercise any control 
over intrastate rates; or (3) for Con- 
gress, by Federal incorporation, or other- 
wise, to exercise jurisdiction over all 
railroad rates. While refraining, because 
connected with the work of the Inter- 
state Commerce Commission, from ex- 
pressing personal views; it may be of 
interest to present some leading decisions 
of the Supreme Court of the United 
States showing the power of Congress in 
respect of the questions that are to be 
determined, and also to show from the 
reports of the Interstate Commerce Com- 
mission the circumstances under which 
that tribunal has heretofore exercised 
jurisdiction over intrastate rates. 
Excepting the arguments of the op- 
ponents of slavery, who based their con- 
tentions on what they called a “higher 
law” than the Constitution, which they 
denounced as a “covenant with Death 
and an agreement with Hell,” the debates 
in Congress prior to the Civil War, were 
devoted in the larger part to the advo- 
cacy of different theories of constitu- 
tional construction. The principal of 
these being: (1) The Constitution of the 
United States is but a grant from the 
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states, and, like all grants from sov- 
ereignty, should be strictly construed. 
(2) The Constitution recognizes or 
creates a government, and its provisions 
should be liberally construed, to include 
by implication all powers necessary to 
the existence of an effective government. 
Following the Civil War, passion rather 
than calm judgment prevailed in the 
halls of Congress: and when, some two 
decades after the close of the war, pas- 
sion had largely disappeared, legislation 
and the discussions incident thereto be- 
gan to be based more on economic and 
humanitarian principles than on theories, 
now to an extent abstract, of constitu- 
taional construction. 

This new conception of legislation 
was influenced, if not caused, by the so- 
called Granger laws of the states, by 
which laws business activities began to 
be regulated. [Illustrative of this new 
kind of legislation are the act to regu- 
late commerce, passed in 1887, and the 
Sherman anti-trust act of 1890. Since 
these laws were passed Congress has ex- 
ercised its power under the commerce 
clause of the Constitution by enacting 
laws regulating many things formerly 
left subject only to state statutes. These 
laws rest on a definite grant of power 
to “regulate commerce among 
the several states,” and conflicting con- 
ceptions of the character of government 
created by the Constitution have no ap- 
plication. The power to regulate is 
granted, and not left to implication. The 
only thing necessary is to interpret the 
meaning of the words “commerce” and 
“among the several states.” If the thing 


1Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23. 

2 Minnesota Rate Cases (Simpson v. Shep- 
ard) 230 U. S. 352, 399, 57 L. ed. 1511, 1541, 
33 Sup. Ct. Rep. 729, Ann. Cas. 1916A, 18, 48 
L.R.A.(N.S.) 1151, citing M’Culloch v. Mary- 
land, 4 Wheat. 316, 405, 426, 4 L. ed. 579, 601, 
606; The Daniel Ball, 10 Wall. 557, 565, 19 L. 
ed. 999, 1002; Smith v. Alabama, 124 U. S. 
465, 473, 31 L. ed. 508, 510, 1 Inters. Com. pas 
804, 8 Sup. Ct. Rep. 564; Baltimore & O. 
Co. v. Interstate Commerce Commission, Di 
U. S. 612, 618, 619, 55 L. ed. 878, 882, 883, 31 
Sup. Ct. Rep. 621; Southern R. Co. v. United 
States, 222 U. S. 20, 26, 27, 56 L. ed. 72, 74, 
75, 32 Sup. Ct. Rep. 2,3 N. C. C. A. 822; Sec- 
ond Employers’ as Cases ome v. 
New York, N. H. & H. R. Co.) 223 i 
47, 54, 55, 56 L. ed La 327, 345, 347, 348, 32 Sup, 
Ct. Rep. 169, 1 N.C. C. A. 875, 38 LRA. 
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regulated is commerce among the several 
states, the plenary and exclusive power 
of Congress may be applied. 

It is not without significance that the 
leading case interpreting the commerce 
clause of the Constitution,’ decided in 
1824, dealt with and held void a state 
regulation of commerce. The state of 
New York having granted exclusive 
rights of navigation in its waters, and 
the validity of such grant being for de- 
cision, Chief Justice Marshall, deliver- 
ing the opinion of the court, described 
the power of Congress under the com- 
merce clause in this language: 

“We are now arrived at the inquiry, 

What is this power? It is the power to 
regulate; that is, to prescribe the rule 
by which commerce is to be governed. 
This power, like all others vested in Con- 
gress, is complete in itself, may be exer- 
cised to its utmost extent, and acknowl- 
edges no limitations other than are 
prescribed in the Constitution. 
If, as has always been understood, the 
sovereignty of Congress, though limited 
to specified objects, is plenary as to those 
objects, the power over commerce with 
foreign nations and among the several 
states is vested in Congress as absolute- 
ly as it would be in a single government, 
having in its Constitution the same re- 
strictions on the exercise of the power 
as are found in the Constitution of the 
United States.” 

Eighty-nine years later Mr. Justice 
Hughes ® emphasized the exclusive char- 
acter of this power in this language: 

“There is no rpom in our scheme of 
government for the assertion of state 


(N. S.) 44; Chicago, R. I. & P. Co. v. 
Hardwick Farmers’ Elevator Co 26 ke Se 
426, 57 L. 284, 33 Sup. Ct. Rep. 174, 46 
CRAIN'S). ‘203; St. Louis, I. M. & S. R. 
Co. v. Edwards, 227 U. S. 265, 57 L. ed. 506, 
33 Sup. Ct. Rep. 262, reversing same style case, 
94 Ark. 394, 127 S. W. 713. In McDermott v. 
Wisconsin, 228 U. S. 115, 128, 57 L. ed. 754, 
764, 33 Sup. Ct. Rep. 431, ‘Ann. Cas. 1915A, 39, 
47 L.R.A.(N.S.) 984, it was said that Congress 
has ample power not only “To pass laws which 
shall regulate legitimate commerce among the 
states and with foreign nations, but has full 
power to keep the channels of such commerce 
free from the transportation of illicit or harm- 
ful articles, to make such as are injurious to 
the public health outlaws of such commerce, 
and to bar them from the facilities and privi- 
leges thereof.” 
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power in hostility to the authorized exer- 
cise of Federal power. The authority 
of Congress extends to every. part of 
interstate commerce, and to every instru- 
mentality or agency by which it is carried 
on; and the full con- 
trol by Congress of 
the subjects commit- 
ted to its regulation 
is not to be denied 
or thwarted by the 
commingling of in- 
terstate and intra- 
state operations.” 
By a proviso to § 1 
of the Act to Reg- 
ulate Commerce, 
such act is made in- 
applicable to trans- 
portation “wholly 
within one state and 
not shipped to or 
from a foreign 
country.” The in- 
sertion of this pro- 
viso indicates a leg- 
islative opinion that 
Congress had pow- 


g 
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er, which it was not then ready to ex- 
ercise or delegate to the full, over the 
excepted transportation. 

Prior to 1912 the Interstate Commerce 
Commission construed the proviso of the 
act as limiting its jurisdiction under the 
sections prohibiting undue discrimina- 
tion, as well as under the section pro- 
hibiting unreasonably high rates. A state 
rate, however, was not regarded as a 
“basis for fixing an interstate rate,” al- 
though “a rate fixed by a state statute 
or a state commission” was regarded as 
“entitled to respectful consideration.” ® 

Rates prescribed by authority of the 
laws of Alabama gave shippers of fish 


3 Hope Cotton Oil | Co. v. _ Texas & PR. Co. 
12 Inters. Com. Rep. 265, 269. 





from Mobile in that state to inland points 
in the state lower rates, under similar 
conditions and for similar distances, than 
were contemporaneously in effect from 
Pensacola, Florida, to the same destina- 
tions. Complaint of 
this relationship of 
rates was made to 
the Interstate Com- 
merce Commission 
by a Pensacola ship- 
per, but with no 
claim that his rates 
were unreasonably 
high. In disposing of 
this issue the Com- 
mission, Mr. Com- 
missioner Harlan 
writing the opinion, 
said : * “On the prin- 
ciple it is clear that 
a carrier operating 
through two or 
more states is but 
one vehicle of com- 
merce, and all traffic 
moved by it, wheth- 
er state or interstate, 
ought, when the 
general transporta- 
tion conditions are 
the same, to bear 
its just proportion 
of the cost of opera- 
tion, and ought to 
yield no more and 
no less than its just 
proportion of the 
revenues of the carrier.” Mr. Harlan 
then examined the question of what pow- 
er Congress might exercise, and said: 
“It has, however, not attempted any 
such legislation, and whether such an 
enactment would stand the test of scru- 
tiny by the courts under the Constitu- 
tion as it now stands, and, if so, whether 
it would be desirable from the standpoint 
of a broad public policy, are questions 
that must ultimately be determined by the 
legislative power, and therefore cannot 
profitably be discussed by the Commis- 
sion in this proceeding.” 
A situation presenting principles sim- 
ilar to those arising in the case above 


4Saunders v. Southern Exp. Co. 18 Inters. 
Com. Rep. 415. 
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arose on a complaint brought by the Rail- 
road Commission of Louisiana, in which 
it was alleged that the interstate rates 
were unreasonable, and that the rates in 
Texas constituted a preference to Texas 
jobbers. In this case, known as the 
Shreveport Case ®, decided in 1912, the 
Commission, Mr. Commissioner Lane 
delivering the opinion, sustained its 
jurisdiction to grant such relief as would 
remove the discrimination in favor of 
localities and jobbers in Texas. Three 
of the seven Commissioners, Mr. Com- 
missioner Clements, Mr. Commissioner 
Harlan, and Mr. Commissioner Mc- 
Chord, dissented. The Supreme Court, 
in an opinion written by Mr. Justice 
Hughes, sustained the Commission, and 
held that the act to regulate commerce 
prohibited all unjust discrimination by 
whomsoever created, and said: “In re- 
moving the injurious discriminations 
against interstate traffic, ; Con- 
gress is not bound to reduce” interstate 
rates “below what it may deem to be a 
proper standard, fair to the carrier and 
to the public.” This power, confirmed 
to the Commission by the decision of the 
Supreme Court, has been conservatively 
exercised, as is illustrated by the cases, 
cited and discussed below, in which state 
rates have been held unduly to burden 
interstate commerce. 

Rates on canned goods from Galves- 
ton, Texas, to cities in Oklahoma unduly 
prejudiced those points to the unlawful 
advantage of cities in north Texas, and 
the Commission directed the carriers to 
bring the rates to Oklahoma into proper 
relation with the rates to Texas points.® 

Rates on grain between points in the 
state of Missouri were maintained on a 
lower basis than the interstate rates on 
grain moving out of that state. This 
gave St. Louis an advantage over in- 
terior points in Missouri and over East 


5Houston, E. & W. T. R. Co. v. United 
States, 234 U. S. 342, 58 L. ed. 1341, 34 Sup. 
Ct. Rep. 833, affirming 205 Fed. 380, and sus- 
taining order of the commission in Railroad 
Commission v. St. Louis Southwestern R. Co. 
23 Inters. Com. Rep. 31. For subsequent pro- 
ceedings in this case see 34 Inters. Com. Rep. 
472 and 41 Inters. Com. Rep. 83. 

®Carroll, Brough & Robinson y. Atchison, 
T.& S. F. R. Co. 31 Inters. Com. Rep. 466. 

™Merchants’ Exch. v. Baltimore & O. R. Co. 
34 Inters. Com. Rep. 341. 
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St. Louis and points generally in south- 
ern Illinois. Such advantage to St. 
Louis was found to be unlawful; and, 
leaving the carriers free to remove the 
unlawful relationship, either by decreas- 
ing interstate rates or by increasing the 
state rates, the Commission ordered that 
the discrimination cease.” 

What was apparently an unjust dis- 
crimination against interstate shippers 
of lumber from San Pedro, California, 
in favor of state shippers in Arizona, 
was left for further consideration in 
order to permit the parties, including the 
Arizona Corporation Commission, fur- 
ther to develop the facts. In this case 
the state Commission had announced its 
intention again to reduce the state rates 
should the carriers disturb the relation- 
ship by reducing interstate rates.® 

Rates on coal from Duluth, Minnesota, 
and related lake ports in Wisconsin, 
otherwise found to be reasonable, were 
declared to be unjustly discriminatory ; 
but further hearing was ordered to en- 
able the parties to present additional 
testimony “upon which reasonable and 
nondiscriminatory rates may be pre- 
scribed.” ® 

The Louisiana state rates on bananas 
unlawfully preferring intrastate shippers 
to the prejudice of shippers located in 
Arkansas and Texas, the Commission of 
Louisiana had applied to its rates the 
rule they had succeeded in establishing 
in the Shreveport Case.’® 

Rates on fertilizers from Norfolk, 
Virginia, to points in North Carolina 
were found to be unreasonable, and a 
reasonable mileage scale of rates pre- 
scribed. This scale is higher than the 
mileage scale of rates in North Caro- 
lina: It was further found unduly preju- 
dicial to Norfolk to maintain higher rates 


8 McCormick v. Southern P. Co. 37 Inters. 
Com. Rep. 234. 


® Holmes & H. Co. v. Great Northern R. Co. 
37 Inters. Com. Rep. 627, 648, and see Keogh 
v. Minneapolis, St. P. & S. Ste. M. R. Co. 
Inters. Com. Rep. 73. 

10 Texarkana Freight Bureau v. Illinois C. 
R. Co. 38 Inters. Com. Rep. 55. 

11 Royster Guano Co. v. Atlantic Coast Line 
R. Co. 38 Inters. Com. Rep. 190. 
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into North Carolina than the intrastate 
rates prescribed by the laws of that state, 
and the carriers were directed to remove 
the discrimination. This order would 
have permitted an increase in the state- 
made rates. However, upon the petition 
of the North Carolina Corporation Com- 
mission, the order was set aside, and a 
further hearing granted to enable that 
Commission to present facts in justifica- 
tion of the state rates.™ 


It being alleged that the rates from. 


La Crosse, Wisconsin, into Minnesota, 
and the rates intrastate in Minnesota, 
unduly prejudiced La Crosse to the ad- 
vantage of Minnesota cities, the case, 
after one hearing, was held open to give 
further opportunity to present all rele- 
vant facts.” 

In fixing rates in Arkansas, the Com- 
mission of that state said: “At all points 
where the Commission’s tariffs have 
come in competition with rates from 
interstate points, they have had the effect 
of breaking down the interstate rates. 

The effect of the Commissions’ 
standard distance tariff has been to force 
a reduction of interstate rates to local 
points in Arkansas about 60 or 70 per 
cent of the scale formerly in effect.” 
The state rates so declared to have con- 
stituted a regulation of interstate rates 
were, on the complaint of Tennessee 
shippers, held to be a violation of the 
act to regulate commerce.” 

South Dakota express rates preferring 
cities in that state to the undue preju- 
dice of Sioux City, Iowa, were found 
unlawful, and the establishment of a 
proper rate relationship required.” 

Rates prescribed by the Nebraska 
Commission, prejudicial of cities in 
Missouri, Kansas, and Iowa, were found 
unlawful, and an order entered requiring 
the removal of the discrimination.” 

Passenger fares contained in a statute 
of the state of Illinois, less per mile than 
the rates into that state from border 


2La oar ong Shippers Asso. v. Chicago & 
N. W. R. Co. 38 Inters. Com. Rep. 453. 

18 Memphis v. Chicago, R. I. & P. R. Co. 39 
Inters. ‘Com. Rep. 256. See also Vandenboom- 
Stimson Lumber Co. v. St. Louis I. M. & S. 
R. Co. 38 Inters. Com. Rep. 432, and Mer- 
chants’ Freight Bureau v. St. Louis, I. M. & 
S. R. Co. 39 Inters. Com. Rep. 303. 
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points, were held unduly preferential to 
Illinois cities to the prejudice of Missou- 
ri and Iowa cities. Reasonable inter- 
state rates higher than the state rates 
were prescribed, and the carriers were 
ordered to remove the discrimination.” 

There have been efforts to induce the 
Interstate Commerce Commission to 
measure interstate rates by the standard 
fixed in a state. Illustrative of the opin- 
ion of the Commission as to this conten- 
tion, reference may be made to two lead- 
ing cases: 

In a case brought by the Railroad 
Commissions of Arkansas, Missouri, and 
Oklahoma, it was contended that the 
Interstate Commerce Commission should 
take as the measure of interstate passen- 
ger fares the sum of the state fares for 
the same route. Of this contention the 
Interstate Commerce Commission said :” 

“If any rate for transportation wholly 
within a state may be made the measure 
of the rates when that tiansportation 
moves from one state through or into an- 
other, the interstate rate so resulting 
would not be regulation of interstate 
commerce by the authority prescribed by 
the Constitution, but by the state. If 
the function of this Commission be to 
compute the sum of intrastate rates and 
prescribe the result as a measure of the 
interstate rates, actual and direct regu- 
lation of interstate commerce by the 
states would be the result. That in the 
regulation of interstate commerce by 
the general government, and of intrastate 
commerce by the state governments, 
there result inconveniences and anom- 
alies, such as is contended to exist here, 
might be conceded; but such facts, if 
they exist, neither deprive us of the 
power nor relieve us from the duty of 
performing the obligations imposed upon 
us by the laws of Congress authorized by 
the Constitution of the United States. 
Were we at liberty and inclined to abdi- 
cate the authority and abandon the duty 


14 Traffic Bureau v. American Exp. Co. 39 

Inters. Com. Rep. 703. 
15 The Missouri gpl: mare Cases, 40 

Inters. Com. Rep. 

16 Business Men’s Le e v. mE T.& 
S. F. R. Co. 41 Inters. Com. Rep. 13. 

17 oy Commission v. sabia hs 
. diet R. Co. 31 Inters. Com. Rep. 532, 540, 
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imposed upon us by accepting the sum 
of state rates as a measure of interstate 
rates, the difficulty would not be re- 
moved.” 

An effort on the part of carriers to 
increase intrastate rates solely because 
state rates were higher was denied; the 
Interstate Commerce Commission say- 
ing: 

eWe cannot say that merely because 
a higher intrastate rate exists that an in- 
crease of an interstate rate to meet the 
state-made rate is justified, even though 
the transportation conditions as to dis- 
tance and territory are similar.” 

Lower state rates have been urged as 
a reason why increased interstate rates 
should be held to lack justification. This 
contention when first presented to the 
Interstate Commerce Commission was 
denied; but in a later case, Commission- 
ers Harlan and Daniels dissenting, it 
was said: “The incongruity between the 
proposed interstate rates and intrastate 
rates is a circumstance which goes vital- 
ly to the propriety of the rates under sus- 
pension.” In the latest decision of the 


18Re Rates on Beer, 31 Inters. Com. Rep. 


544. 

19 Watkins, Shippers & Carr. § 259. 

2Re Danville, Va. Class & Commodity 
Rates, 38 Inters. Com. Rep. 742. 


and the wooden ship is gone. 
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Efficient Transportation 


Steam and Electricity and Science have done their work and have made 
great nations essential to meet these mighty forces. The da 


weak, and defenseless State has passed, just as the day of the sailing vessel 


Wisdom requires us to recognize the change which these mighty forces 
and these mighty events have wrought. 
tegrate ourselves into separate States. 
if we are to deal successfully with our national emergencies. 

We must realize that the agitation must cease for a divided sovereignty in 
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Commission discussing the question, in 
an opinion written by Mr. Commissioner 
Harlan, and concurred in by all the 
Commissioners, the original rule was re- 
affirmed ; and the reasons therefor stated 
as follows: ® 

“To withhold approval of proposed 
rates that are found to be reasonable and 
in harmony with the general interstate 
rate adjustment in the territory in ques- 
tion, solely because the state rates are 
on a lower level, would put both the car- 
riers and the Commission under the con- 
trol of the state authorities.” 

The Interstate Commerce Commission 
has not regarded state rates as determin- 
ative of the right either to increase or to 
decrease interstate rates, but has exer- 
cised judgment as to the reasonableness 
of rates within its regulatory control; 
and has, when necessary to prevent a 
burden on interstate commerce, applied 
its power to require the removal of that 
burden, even though such removal re- 
sults in increasing rates made by state 
Commissions or state legislatures. 


a tga Wabi 
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y of the small, 


e cannot step backward and disin- 
We must be efficient as a nation 


respect of functions which are in essence national. We must appreciate that 
efficient transportation is an essential condition of national efficiency, and if 
we are to halt or weaken our transportation systems at State lines, by per- 
mitting the imposition of burdens or the exercise of hurtful, inharmonious, 
or unwise regulation, we will make national efficiency impossible. The crea- 
tion of transportation facilities for a great nation is not the work of a day. 
It is a matter of slow and difficult growth, and is the work of “forward looking” 
men, who must anticipate conditions and have facilities in readiness for use 


when they are needed.—Alfred P. Thom. 
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Regulating Railroads Through 
Federal Incorporation 


BY ROBERT EMMETT IRETON, LL.B. 
New York 


RESIDENT WIL- 
SON in his message 
to Congress, on De- 
cember 7, 1915, 
brought to the notice 
of that body, and to 
the attention of the 
country at large, the 
advisability of in- 
vestigating our sys- 
tem of Federal-State 
supervision of trans- 


portation. Said he: 


In the meantime, may I make this sugges- 
tion? The transportation problem is an ex- 
ceedingly serious and pressing one in this 
country. There has, from time to time, been 
reason to fear that our railroads would not 
much longer be able to cope with it success- 
fully, as at present equip and co-ordinated. 
I suggest that it would be wise to provide for 
a commission of inquiry to ascertain by a thor- 
ough canvass of the whole question whether 
our laws as at present framed and adminis- 
tered are as serviceable as they might be in 
the solution of the problem. It is obviously 
a problem that lies at the very foundation of 
our efficiency as a people. Such an inquiry 
ought to draw out every circumstance and 
opinion worth considering, and we need to 
know all sides of the matter if we mean to do 
anything in the field of Federal legislation. 


Pursuant to this suggestion, a resolu- 
tion for such an inquiry was offered in 
the Senate by Mr. Newlands, of Nevada, 
and subsequently adopted. The House 
of Representatives concurring, this reso- 
lution was approved by the President on 
July 20, last, and a committee was ap- 
pointed thereunder, consisting of five 
members of the committee on interstate 
and foreign commerce of the House of 
Representatives and five members of the 
committee on interstate commerce of the 
Senate, to conduct this investigation. 
The gentlemen comprising this commit- 
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tee are: Senators Newlands, chairman; 
Brandegee, Cummins, Underwood, and 
Robinson; and Representatives Adam- 
son, vice chairman; Cullop, Sims, Esch, 
and Hamilton. 

To these gentlemen is committed the 
task of investigating the subject of gov- 
ernment control and regulation of inter- 
state and foreign transportation, the 
efficiency of the existing system in pro- 
tecting the rights of shippers and carriers 
and in promoting the public interest, and 
the incorporation or control of the incor- 
poration of carriers. They will inquire, 
in addition, into the proposed changes in 
the organization of the Interstate Com- 
merce Commission, and report as to the 
feasibility of government ownership of 
all public utilities engaged in interstate 
and foreign commerce, and as to the com- 
parative worth and efficiency of govern- 
ment regulation and control as against 
government ownership and operation of 
such utilities.* 

Since “the incorporation or control of 
the incorporation of carriers” is one of 
the specific subjects to be probed by this 
committee, and since the regulation of 
our railroads under Federal authority has 
been fairly consistent, and, on the whole, 
satisfactory, it is a logical outcome that 
some should be found advocating a pol- 
icy of Federal incorporation and an abso- 
lute release for the carriers from the 
jurisdiction of forty-eight independent 
and unco-ordinated states. Subjecting 
them to this scattered and wholly irrecon- 
cilable authority has retarded their 
growth, impaired their credit, increased 
their expenses, denied the country neces- 
sary transportation facilities, and, in gen- 


1 Public Resolution, No. 25, 64th Congress; 
S. J. Res. 60. 
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eral, has resulted in unnecessary duplica- 
tions, unwarranted discriminations, un- 
avoidable conflicts and litigation, and 
incredible waste. 

Those who recommend the substitution 
of exclusive Federal control of railroads 
for the present dual system of state and 
Federal regulation contend that state 
lines have no longer anything but an 
academic significance in trade,—that, in 
effect, they have ceased to exist ; that the 
preponderating bulk of railroad traffic is 
interstate in character—fully 85 per cent 
—over which the Federal arm is exclu- 
sive; that it is wasteful and illogical to 
permit this traffic to be hampered and 
harassed by state interference: a result 
which follows because intrastate and in- 
terstate transportation rates are inex- 
tricably interwoven ; that state rate mak- 
ing directly affects and discriminates 
against interstate rates and commerce; 
that unreasonably low state-made rates 
reduce railroad revenue and impose ad- 
ditional burdens on traffic in other states 
and on interstate traffic; that dogmatic 
assertion of state rights should not pre- 
vail in such a situation to defeat a solu- 
tion which would assure to each and all 
of the states fair and equal treatment and 
adequate transportation facilities; and 
that Congress under its constitutional 
grant of power “to regulate commerce 
among the several states” has complete 
authority to emancipate the railroads 
from state subjection and bring them un- 
der its exclusive control by means of Fed- 
eral charters. 

That Congress may grant a certificate 
of incorporation to a railroad engaged in 
interstate commerce (and all of our rail- 
roads, in the final analysis, are carriers 
of interstate commerce), is an estab- 
lished fact. Pacific R. Removal Cases*® 
and California v. Central P. R. Co.® are 
conclusive on this point. In the former 
the Supreme Court held that the Union 
Pacific Railroad Company was “strictly a 
corporation of the United States,” and 
that the control of Congress is determin- 
ative when powers granted by the Fed- 


#115 U. S. 15, 16, 29 L. ed. 324, 5 Sup. Ct. 
Rep. 1113. 


$127 U. S. 1, 32 L. ed. 150, 2 Inters. Com. 
Rep. 153, 8 Sup. Ct. Rep. 1073. 
127 U. S. 30. 
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eral government are inextricably blended 
with powers derived from the states. In 
the latter, our court of last resort upheld 
the constitutionality of the grant of Fed- 
eral franchises of the company, empha- 
sizing the national power, thus: 


It cannot at the present day be doubted that 
Congress, under the power to regulate com- 
merce among the several states . . . had 
authority to pass these laws. The power to 
construct or to authorize individuals or cor- 
porations to construct national highways and 
bridges from state to state is essential to the 
complete control and regulation of interstate 
commerce. Without authority in Congress to 
establish and maintain such highways and 
bridges, it would be without authority to regu- 
late one of the most important adjuncts of 
commerce. 


Indeed, the Supreme Court took occa- 
sion to dissipate any lingering doubts on 
this point by observing that “Congress 
had plenary power over the whole sub- 
ject,” which it had “very freely exercised 
and much to the general satisfaction,” in 
establishing the Pacific Railroad System. 
In the case of the Luxton v. North River 
Bridge Co.5 the constitutionality of the 
act incorporating that company was sus- 
tained, the Supreme Court observing: 


Although Congress may, if it see fit and as 
it has often done, recognize and approve 
bridges erected by authority of two states 
across navigable waters between them, it may, 
at its discretion, use its sovereign powers, di- 
rectly or through a corporation created for 
that object, to construct bridges for the ac- 
commodation of interstate commerce by land, 
as it undoubtedly may to improve the naviga- 
tion of rivers for the convenience of interstate 
commerce by water.® 


Conceding the undoubted right of Con- 
gress, under its authority to regulate 
commerce among the several states, to 
grant charters to interstate railroads, will 
their acceptance, under a general act of 
incorporation, establish a single national 
transportation system, or must further 


legislation be enacted? Again, is there 
vested in Congress sufficient power to 
control both interstate and intrastate 
carrying railroads? If the power of 
Congress, under the commerce clause, is 


$153 U. S. 525, 38 L. ed. 808, 14 Sup. Ct. 


Rep. 891. 
6153 U. S. 530. 
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sufficiently far-reaching in this respect, 
if it is coextensive as to both intrastate 
and interstate commerce, then, obviously, 
Federal incorporation of our entire rail- 
road system is possible as a means to ex- 
clude the control over railroads now ex- 
ercised by the states. 

That Congress has power to regulate 
the whole field of transportation, it may 
be argued, follows from the phrasing of 
the commerce clause, itself. The word 
“among” means “in the midst of,” and 
its employment relates to numbers more 
than two; the word “between” refers 
solely to two. Now, in addition, the com- 
merce clause distinctly uses the word 
“several” in particularizing the word 
“states.” This indicates an intent that is 
not in harmony with a construction 
which would restrict the meaning of the 
word “among” to commerce between two 
states or two groups of states. And were 
it not for the limitation in the act to regu- 
late commerce—which restricts the appli- 
cation of that statute to common carriers 
engaged in transportation “from one 
state or territory of the United States, 
or the District of Columbia, to any other 
state or territory; and expressly ex- 
empts from the operation of the act 
“transportation of passengers or proper- 
ty . . . wholly within one state,”— 
the plenary power of Congress over the 
whole field of commerce “among the sev- 
eral states” would never have been ques- 
tioned. 

In 1838, Congress enacted : 

That each and every railroad within the 
limits of the United States which now is, or 
hereafter may be made and completed, shall 
be a post route.” 

Few of our railroads, at that early 
date, crossed state boundaries; but the 
power of Congress was exercised over 
the whole, whatever its component parts 
may have been. And it is worthy of em- 
phasis that the power of Congress, in 
regard to the postal and military oper- 
ations of the government, is not thwarted 
by state boundaries. The motive for the 
construction of the Union Pacific was 
military and political as well as economic. 
In 1862, the first act— 


75 Stat. at L. 283, § 2, chap. 172. 
812 Stat. at L. 489, 37th Congress, 2d Ses- 
sion, chap. 120. 
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To aid in the construction of a railroad and 
telegraph line from the Missouri river to the 
Pacific Ocean, and to secure to the govern- 
ment the use of the same for postal, military, 
and other purposes— & 


was passed, under which the Union Pa- 
cific Railroad Company was created. We 
have here a precedent which may be in- 
voked to nationalize our railroads com- 
pletely,—the military power of the na- 
tion. 

Prior to the passage, in 1887, of the 
act to regulate commerce, aforemen- 
tioned, the Federal government exercised 
no control over the country’s railroads; 
their regulation was left to the states. 
Hence, it is not surprising that misappre- 
hension should have arisen as to the line 
of demarcation between Federal and 
state jurisdiction when the nation began 
to regulate interstate-carrying railroads. 
Because the states had always exercised 
control over matters of local interest, it 
was contended that Congress had no 
power to interfere therewith, even when 
such regulation of local affairs by states 
substantially affected interstate com- 
merce. The contention was that the 
jurisdiction of state and nation was con- 
current when, in point of fact, the state 
in such matters is and always has been 
subservient to the dominant power of 
Congress. 

Said Mr. Justice Hughes, in rendering 
the opinion of the Supreme Court, in the 
Minnesota Rate Cases (Simpson v. 
Shepard) :® 


The authority of Congress extends to every 
part of interstate commerce and to every in- 
strumentality or agency by which it is carried 
on; and the full control by Congress of the 
subjects committed to its regulations is not 
to be denied or thwarted by the commingling 
of interstate and intrastate operations. ak 
It has repeatedly been declared by the court 
that as to those subjects which require a gen- 
eral system or uniformity of regulation the 
power of Congress is exclusive. In other mat- 
ters, admitting of diversity of treatment ac- 
cording to the special requirements of local 
conditions, states may act within their respec- 
tive jurisdictions until Congress sees fit to 
act, and when Congress does act, the exercise 
of its authority overrides all conflicting state 
legislation. 


9230 U. S. 352, 57 L. ed. 1511, 33 Sun Ct. 
7 729, Ann. Cas. 1916A, 18, 48 L.R.A.(N.S.) 
1151. 
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It may be inferred from this pro- 
nouncement that the states merely enjoy 
a “conditional” jurisdiction in matters 
affecting intrastate commerce, which 
Congress can transcend at its pleasure, 
under the existing distribution of power 
between the nation and the states. This 
construction is strengthened by a further 
observation of Mr. Justice Hughes, in 
the case last cited, as follows: 


Nor, in the absence of Federal action, may 
we deny effect to the laws of the state enacted 
within the field which it is entitled to occupy 
until its authority is limited through the ex- 
ertion by Congress of the paramount consti- 
tutional power.!0 


In Houston, E. & W. T. R. Co. v. 
United States" (Shreveport Case), Mr. 
Justice Hughes again interpreted the 
comprehensive grant of power to Con- 
gress to regulate commerce among the 
several states. Says he: 


It is unnecessary to repeat what has fre- 
quently been said by this court with respect 
to the complete and paramount character of 
the power confided to Congress to regulate 
commerce among the several states. It is of 
the essence of this power that, where it ex- 
ists, it dominates. 12 

The fact that carriers are instruments of 
intrastate commerce, as well as of interstate 
commerce does not derogate from the com- 
plete and paramount authority of Congress 
over the latter, or preclude the Federal power 
from being exerted to prevent the intrastate 
operations of such carriers from being made 
a means of injury to that which has been con- 
fided to Federal care. Wherever the inter- 
state and intrastate transactions of carriers are 
so related that the government of the one in- 
volves the control of the other, it is Congress, 
and not the state, that is entitled to prescribe 
the final and dominant rule, for otherwise 
Congress would be denied the exercise of its 
constitutional authority, and the state, and not 
the nation, would be supreme within the na- 
tional field.18 


In this issue over Federal charters for 
railroads, it is well to bear in mind that 
Congress has not yet exhausted its con- 
stitutional authority over commerce. In 
the Employers’ Liability Cases (How- 
ard v. Illinois C. R. Co.)** Mr. Justice 
Moody makes mention “of all the unused 


10230 U. S. 433. 

11 234 U. S. 342, 58 L. ed. 1341, 34 Sup. Ct. 
Rep. 833. 

12 234 U. S. 350. 

18 234 U. S. 352. 
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power vested in Congress by the com- 
merce clause of the Constitution.” 
Pointing out that it has been customary, 
under our system of representative gov- 
ernment, not to legislate on problems by 
way of anticipation, but to deal with them 
after experience has shown them to exist, 
he says: 


_ So Congress has exercised its power spar- 
ingly, step by step, and has acted only when 
experience seemed to require action.15 


Under this “unused power,” Congress, 
apparently, may occupy the whole field 
of transportation control to the utter ex- 
clusion of the states. 

With reference to the power of Con- 
gress to exclude all state interference 
with railroads through the specific in- 
strumentality of Federal incorporation, 
we have a decision of the Supreme Court 
on this point. In Reagan v. Mercantile 
Trust Co.?* Mr. Justice Brewer says: 

Conceding to Congress the power to remove 

the corporation in all its operations from the 
control of the state, there is in the act creat- 
ing this company [Texas & Pacific Railroad 
Company] nothing which indicates an intent 
on the part of Congress so to remove it. 
, It [Congress] must have known that, in 
the nature of things, the control of that busi- 
ness would be exercised by the state, and if 
it deemed that the interests of the nation and 
the discharge of the duties required on behalf 
of the nation from this corporation demanded 
exemption in all things from state control, it 
would unquestionably have expressed such in- 
tention in language whose meaning would be 
clear. 

From this opinion, and from those 
cited earlier, the power of Congress to 
assume entire jurisdiction over the rail- 
roads of the nation may be fairly de- 
duced. And one method of removing 
the carriers beyond the pale of state 
authority is clearly pointed out in 
Reagan v. Mercantile Trust Co. supra. 
This can be accomplished by setting 
forth in the act of incorporation, clearly 
and definitely, an expression of intent on 
the part of Congress to remove from the 
dominion of the states railroads receiving 
charters thereunder. Sitting at circuit 


14207 U. S. 463, 52 L. ed. 297, 28 Sup. Ct. 
Rep. 141. 

15207 U. S. 519. 

. 16154 U. S. 413, 38 L. ed. 1028, 4 Inters. 
Com. Rep. 575, 14 Sup. Ct. Rep. 1060. 
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later, Mr. Justice Brewer in Ames v. 
Union P. R. Co. said: 


The general question of the power of a state 
in respect to rates for local freight over a cor- 
poration organized under the laws of Congress 
was considered in Reagan v. Mercantile Trust 
Co. supra, and it was there held that the mere 
fact that the corporation was so organized did 
not exempt it from state control in that re- 
spect. It was conceded in the opinion in that 
case that Congress could wholly remove such 
a corporation from state control; but it was 
held that, in the absence of something in the 
statutes indicating an intention on the part of 
Congress to so remove it, the state had the 
power to prescribe the rates for all local busi- 
ness carried by it. Of course that decision is 
controlling.!? 


This reaffirmation of the power of 
Congress to exclude state interference 
with interstate-carrying railroads, and to 
place them beyond the pale of state juris- 
diction, emphasizes that Federal preroga- 
tive. And interstate carriers, operating 
under Federal charters, possess the right 
to carry intrastate as well as interstate 
commerce, and to operate precisely as 
railroads enjoying state charters. Their 
right to do this was upheld in the Pacific 
R. Removal Cases, supra, as a power nec- 


1764 Fed. 170. 
18 234 U. S. 354, 58 L. ed. 1349, 34 Sup. Ct. 
Rep. 833. 
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essary to sustain the national purposes of 
their institution. 

Otherwise, the final and dominant rule 
would be that of the state, and not the 
constitutional authority of Congress, 
making the state, and not the nation, 
supreme within the national field, which, 
as Mr. Justice Hughes has pointed out, 
would be impossible. 

Since power to deal with interstate and 
intrastate rates, as a relation, lies exclu- 
sively with Congress ; and since the state 
cannot fix the relation of a carrier’s inter- 
state and intrastate charges without di- 
rectly interfering with the former, “un- 
less its simply follows the standard set 
by Federal authority,” Houston, E. & W. 
T. R. Co. v. United States, the seem- 
ingly logical procedure would be to de- 
vest the state of this servient power and 
leave the entire question to Congress. To 
protect the freedom of interstate com- 
merce and prevent its impairment 
through government by “many masters,” 
the Federal authority should be exer- 
cised in the beginning, and not by way 
of review. 


= 


. 
SST SSS S SASS ES SSG S SRST SESS HST SST R COSC SSS RES RRC R SENT Ree ee 


National Consciousness 


A very helpful American writer has said: ““A nation is made great not by 
its fruitful acres, but by the men who cultivate them; not by its great forests, 
but by the men who use them; not by its mines, but by the men who work in 
them; not by its railways, but by the men who run them. America was a 
great land when Columbus discovered it; Americans have made of it a great 
nation.” 

I am sure you will not censure me for reminding you that we are a great 
nation, not a federation of tribes. Never before has there been such a national 
consciousness. >. 

e opportunity of this generation—your opportunity and mine—is to serve 
our country by promoting national unity. e paramount “‘state right” is to 
be part of the Union. Nothing will promote national unity more than unified 
and consistent regulation of transportation, which, as President Wilson has 
suggested, is “the one common interest of our industrial life.” It is a fas- 
cinating task, and it is most gratifying that all the multiplying signs of mutual 
oe and appreciation are so Tevecahle to its accomplishment.—F rank 

rumbull. 
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The Preservation of the Federal 


Constitution 


BY CHARLES RAY DEAN 
Of the District of Columbia Bar 
Secretary of the National Association for Constitutional Government 


HE present age is one 
very much given to 
questioning every 
doctrine and principle 
of human _ govern- 
ment; whether here- 
tofore generally ac- 
cepted or not, all 
alike are the subject 
of critical analysis 
and doubt. Re-ex- 
amination of the prin- 
ciples of our institutions is doubtless a 
beneficial process, since nothing which 
man has yet created is perfect. To con- 
stantly strive toward perfection in gov- 
ernment is commendable. There is dan- 
ger, however, that in the analytical 
process much that is good may be dis- 
carded, and progress in fact be retarded. 

In recent years the fundamental princi- 
ples upon which our government is based, 
as expressed in our Federal Constitution, 
have been the subject of close reinvesti- 
gation and criticism, and their soundness 
has been questioned. 

Our forefathers sought to accomplish 
principally two things, in drawing up the 
Constitution: one, to establish a form of 
government in which the powers dele- 
gated by them should be so hedged about 
and limited as to make absolutism in any 
form impossible; and, two, to secure a 
permanent written guaranty of the nat- 
ural and inherent rights which their 
fathers had won in a persistent and cen- 
tury-long conflict with arbitrary rulers, 
and had passed on to them. 

It is this last feature which is the 
really important part of the Constitution 
to the average citizen, that more than 
anything else, appeals to him, and ties 
him to his government in bonds of loy- 
alty. We do well occasionally to recall 


and rehearse these rights guaranteed to 
us in the supreme law of the land. Brief- 
ly they are :— 

Religious freedom, right of free speech 
and a free press; right of assembly and 
petition and to bear arms; security 
against occupation of houses by the mili- 
tary; security against unreasonable 
searches qnd seizures; security against 
condemnation for crime except upon pre- 
sentment or indictment of a grand jury, 
and against being twice put in jeopardy 
of life or limb, or being compelled to be 
a witness against one’s self in a criminal 
case ; security against deprivation of life, 
liberty or property without due process 
of law, or of private property for public 
use without just compensation; right to 
jury trial in criminal cases and in civil 
cases involving over $20; protection 
against excessive bail and fines, provision 
for the writ of habeas corpus, and the 
prohibition of ex post facto laws. 

This great Bill of Rights—this Char- 
ter of our Liberties—is as vital and as 
greatly prized by the people to-day as it 
was when it was first delivered. Yet re- 
cent writers of note maintain that “the 
belief in a doctrine of natural rights has 
almost disappeared,” that the doctrines of 
a social compact and of natural rights 
are not true in fact, but are susceptible 
of contradiction, and that “it is the belief 
of many that they are working harm in- 
stead of good.” While it may be true 
that changed social conditions have made 
it necessary to give more attention to the 
rights of groups of people collectively 
considered than to those of the individ- 
ual, it still remains to be satisfactorily 
proven that the individual rights of life, 
liberty, and property no longer exist, or 
have been superseded by the superior 
rights of society. 
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It has been well said by one of our 
foremost statesmen, former Senator Eli- 
hu Root, that “the people of the United 
States have enjoyed constitutional free- 
dom a long time without any conscious 
effort to maintain it, and-many of us 
have forgotten, many of us have never 
learned, that it does not come and remain 
of itself.” 

When we know that there are disinte- 
grating forces actively at work in our 
nation, spreading doctrines subversive of 
our present institutions and system of 
government, it behooves us to make sure 
of our foundations. There is, for exam- 
ple, an element in our body politic, of no 
mean proportions, which is persistently 
and aggressively propagating such doc- 
trines as the following: 

“The Constitution of the United States 
was framed by and in the interests of a 
property-possessing class. 

“Property is rightfully the possession 
of society as a whole; when detained in 
private hands it becomes a permanent 
reward for a temporary service, or for no 
service at all. 

“The pretended right to transmit prop- 
erty from one generation to another is 
not a natural right. 

“The idea of inalienable natural rights 
is an erroneous eighteenth-century con- 
ception. Men have no rights, except 
what society concedes to them by law.” 

These ideas readily appeal to the prop- 
ertyless class of our citizens, who are in 
the majority. The possession of property 
(by anyone else) is to them little short 
of acrime. They fail to realize that “the 
sense of property is inherent in the 
human breast, and is graciously bestowed 
on mankind for the purpose of rousing 
them from sloth and stimulating them to 
action. And as long as the right of 
acquisition is exercised in conformity to 
the social relations and the moral obliga- 
tions which spring from them, it ought to 
be sacredly protected.” This observation 
of Chancellor Kent is profoundly true. 

The immortal Lincoln, whose circum- 
stances in his earlier life were as poor 
and lowly as any we can well imagine, 
said: “Property is the fruit of labor; 
property is desirable, is a positive good 
in the world. That some should become 
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rich shows that others may become rich, 
and hence is just encouragement to in- 
dustry and enterprise. Let not him who 
is houseless pull down the house of an- 
other, but let him work diligently and 
build one for himself, thus by example 
assuring that his own shall be safe when 
built.” 

One cannot avoid the suspicion that 
those who advocate the doctrines above 
outlined are nursing the hope that, in the 
redistribution of property which would 
necessarily follow if their ideas were to 
be enacted into law, a modest portion at 
least would fall to their lot. 

With most men the “pursuit of happi- 
ness”’—one of the inalienable rights 
according to the Declaration of Inde- 
pendence—consists in the quest for prop- 
erty in some form. Generally it is in 
the form of a house and a plot of land. 
There are thousands of men who have 
acquired by thrift and economy com- 
fortable homes for their families. It 
would be these honest, industrious citi- 
zens who would be the real sufferers in 
any social upheaval following the adop- 
tion of the ideals of these socialistic agi- 
tators, for they could not protect them- 
selves nor avoid confiscation, while the 
wealthy at whom these ideas are aimed, 
would easily convert their interests into 
some convenient form of property, and 
find a more tolerant country in which to 
dwell. 

There is another disintegrating force 
at work in our nation, not avowedly hos- 
tile to our constitutional form of govern- 
ment, but which has a direct tendency 
toward pure or direct democracy. “Let 
the people rule” is the watchword they 
have appropriated. The general adop- 
tion of the initiative, referendum, and re- 
call is the main objective of this element. 

They claim that representative govern- 
ment has not been a success, since the 
representatives of the people are not re- 
sponsive to the will of the people; that 
the way to make them more responsive 
to their will in legislation and govern- 
mental administration is to resort to 
direct legislation by the people, and to 
the referendum, and the recall of public 
officials, including judges. $ 

It seems a strange anomaly that in this 
day, when everything modern is de- 
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manded, there should be a reversion to 
methods tested and discarded as long ago 
as Athens was a great and powerful 
democracy ! 

The framers of our government chose 
with great wisdom and knowledge of hu- 
man experience the representative form 
of democracy as the best and only prac- 
tical form of popular government. The 
wisdom of their choice has been proved 
in the course of one hundred and twenty- 
seven years of actual test. The defects 
which have developed have not been due 
to the form of government adopted, but 
to the failure of the people themselves to 
appreciate and live up to their duties and 
responsibilities as integral and essential 
parts of the governing power. 

What is needed, as someone has well 
said, “is not more laws, but a new birth 
of citizenship ; a deep consciousness that 
true reform must proceed from the in- 
side out, not from the outside in.” If 
these enthusiasts who cry for a return to 
popular government would expend their 
energies, time, and money in arousing 
their fellow citizens to the importance 
and necessity of attending their ward 
meetings, caucuses, and primaries, in- 
forming themselves as to the character 
and record of the candidates proposed 
as their representatives, and of organ- 
izing, when necessary, to prevent un- 
worthy men from being nominated and 
elected—in fine, of seeing that true 
representative government is enforced,— 
there would soon be an end to all such 
questionable experiments as are now be- 
ing urged for trial upon the people. 

There is a danger lurking in the move- 
ment for the initiative, referendum, and 
judicial recall that should make one pause 
and think, for the most persistent agita- 
tors in favor of these things declare that 
these measures “are a preparation of the 
workers to seize the whole powers of 
government in order that they may there- 
by lay hold of the whole system of social- 
ized industry, and thus come to their 
rightful inheritance.” 

Again, there is being pressed for adop- 
tion a proposition for an easier and 
speedier method of amending the Consti- 
tution, and for a Federal constitutional 
convention every twenty years. This is 
known as the “gateway amendment.” It 
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is assumed by those who urge this action, 
that the present method of amending 
the Constitution is unnecessarily slow 
and cumbersome, and that the Constitu- 
tion is not adapted to present conditions, 
but should be materially altered period- 
ically to suit the needs of the times. 

This nation, more than any other, is 
charged with the preservation of liber- 
ty. Conservatism and deliberate action 
should therefore be the rule, particularly 
when changes in the fundamental law are 
proposed. The provision for amendment 
in the Constitution was purposely de- 
signed to prevent impulsive action on the 
part of the people in matters affecting 
the very fundamentals of our govern- 
ment. 

If we review the history of amend- 
ments proposed and adopted since 1787, 
it will be found that the delay which 
occurs in the adoption of amendments is 
due not to the alleged complicated meth- 
od provided by the Constitution, but to 
the time necessary to form a sufitciently 
general public sentiment in their favor. 
It is certain that the promptness with 
which the 16th and 17th Amendments 
were adopted proves that the Constitu- 
tion is amendable within a reasonable 
time and demonstrates that any speedier 
method is uncalled for. 

Washington said: “It is on great oc- 
casions only, and after time has been 
given for counsel and deliberate reflec- 
tion, that the real voice of the people can 
be known.” 

Any proposal of change which would 
render the Constitution so easily: 
amended that it may be done by a minor- 
ity, or even by a mere majority, of the 
people to suit the impulse of the moment, 
is full of potential danger. 

It is serious business to undertake the 
alteration of a fundamental law which 
has served the needs, for one hundred 
and twenty-seven years, of a nation of 
people grown from three millions to one 
hundred millions in number ; and the bur- 
den is upon those who propose revision 
to prove the necessity of it; and it is due 
the people to state frankly what changes 
they have in mind and the reasons there- 
for. 

Sixty proposed amendments to the 
Constitution have thus far been intro- 
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duced by the present (64th) Congress, 
covering twenty-six different subjects; 
suffrage for women and the prohibition 
of the liquor traffic have each been nine 
times proposed. Changing the term of 
the Executive to one term only of six 
years has been proposed six times; and 
giving Congress power to make uniform 
laws concerning marriage and divorce 
five times. 

Public sentiment seems to be rapidly 
crystallizing on the first two subjects 
above mentioned. But there is a marked 
division on the question of whether they 
are or are not matters for Federal or for 
state action and control. Both are natur- 
ally and by legal and political precedent 
subjects for local governments to control 
and decide. To resort to Federal action 
is to adopt a short-cut to a desired end, 
and to diminish the prestige of the rap- 
idly vanishing theory of states’ rights. 

It is the clear right and privilege of 
the people to thus change their funda- 
mental law, and transfer to the national 
government powers originally conceded 
to the states. But it will be well for 
them to realize the political consequences 
it involves. The immediate object of a 
proposed act may be good, but the meth- 
od by which it is to be attained may lead 
to results not intended nor desired. The 
permanence and stability of our republi- 
can form of government depends upon 
the maintenance of local self-government 
as far as possible. 

The increase in the number of states 
has made it increasingly difficult and 
correspondingly slower to effect changes 
of national concern. But when we con- 
sider that we are engaged in building 
a structure of human government which 
we hope may endure centuries, we 
should not impatiently hasten to adopt 
changes ‘which may profoundly affect 
the duration of that structure, and 
possibly introduce defective material 
which may hasten its downfall. Suf- 
cient time for deliberate reflection and 
consideration, for full public discussion 
of any proposed change, should be taken, 
and the constitutional provision for 
amendment affords this. 

Still another threatening danger to the 
Constitution lies in the persistent assever- 
ation of some men in high places that the 
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Federal courts have no constitutional or 
other right to declare a Federal or a 
state law unconstitutional ; and proposals 
to amend the fundamental law so as to 
prohibit them from so doing have been 
introduced in Congress. 

The Constitution provides that “the 
judicial power shall extend to all cases, 
in law and equity, arising under this Con- 
stitution,” etc., and the judicial power is 
vested in one Supreme Court, and in 
inferior courts established by Congress. 
This clearly gives the courts the power 
to pass upon cases involving the consti- 
tutionality of a law. Suppose that Con- 
gress should pass a law that a man shall 
be required to testify in a criminal case, 
even though he may thereby incriminate 
himself, and a case comes before the 
court where a man is thus called upon to 
testify, and he claims his well-known con- 
stitutional right. The court has taken an 
oath to support and defend the Constitu- 
tion. What should it do? Should it say 
the act of Congress is the latest expres- 
sion of the will of the representatives of 
the people, and must be obeyed? But 
the will of the people of the United States 
themselves is that this “Constitution shall 
be the supreme law of the land.” There 
seems to be but one reasonable answer 
to the question. The court must say that 
the act conflicts with the Constitution, 
and must therefore be regarded as null 
and void. The people purposely limited 
the powers of Congress, and in the sup- 
posed case specifically prohibited legisla- 
tion requiring a person to testify against 
himself in a criminal case. 

But it may be said that this is an ex- 
treme case. Take the case of a law 
passed by the legislature of a state, pro- 
viding for limiting the number of hours 
which laborers in a certain industry may 
work,—an act adopted in the interests of 
society and for the welfare of the work- 
ing class under the police powers of the 
state. 

A case arises in which one of the par- 
ties claims that this law deprives him of 
his right to make such contracts as he 
may see fit to enter into, and is therefore 
contrary to the constitutional provision 
for freedom of contract. Here the court 
must decide between a law affecting the 
rights and benefits of the comparatively 
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small number engaged in this particular 
industry, and the supreme law adopted 
for the interests of all the citizens of the 
country, whose right of contract is of 
prime importance. 

The Federal Supreme Court has said, 
however, “there is no such thing as abso- 
lute freedom of contract.” Contracts, 
for instance, which injuriously affect 
public interests cannot be made at all. 

The question, therefore, is rather one 
of “social welfare” and the Court must 
determine whether the legislative action 
in question transcends the limits of the 
powers of the legislature of the state in 
the exercise of its wide discretion “in 
order that there may be suitable protec- 
tion of health and safety, and that peace 
and good order may be promoted through 
regulations designed to insure wholesome 
conditions of work and freedom from 
oppression.” oi 8 

“In such case the interference with the 
right to contract is incidental to the main 
object of the regulation [of the hours of 
labor in mines and smelters] and if the 
power exists to accomplish the latter the 
interference is justified as an aid to its 
exercise.” 

These words of Justice Hughes used 
in the case of C. B..& Q. Ry. Co. v. 
McGuire, 219 U. S. 549, show an ad- 
mirable tendency on the part of our high- 
est Court to adapt the Constitution to 
the changing conditions of our national 
life without impairing its force or the 
wonderful comprehensiveness of the in- 
strument. 

We are told that it never was the in- 
tention of the people to provide that a 
body of nine men, and certainly not a 
mere majority of that body, should have 
the power to nullify a law which the 
representatives of the people have 
adopted; that the courts have usurped 
this power. But it was well known at the 
time of the adoption of the Constitution 
that the courts of the Colonies had exer- 
cised that power without serious objec- 
tion, and this was called to the attention 
of the Constitutional Convention, and for 
over one hundred years the power went 
almost unquestioned. Only within ten 
years has this “great light” appeared, 
and this “judicial usurpation” been found 
to exist. It can be said that the usurpa- 
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tion practised, if such it is, has no ul- 
terior or selfish motive on the part of the 
courts, for it canmot be conceived where 
they could possibly profit by it. On the 
contrary, their decisions have evidently 
been intended to be in the interests of 
the whole people. 

So long as this is to be a “government 
of laws, and not of men,” this right of 
the courts should be exercised. The fact 
that a desired social reform may be re- 
tarded by the failure of one legislature to 
frame a measure in its behalf which is 
constitutional, should not prevent another 
attempt to frame one which will conform 
to the fundamental law. Changes accom- 
plished in defiance of law are of doubt- 
ful expediency. 

The growing tendency to throw off the 
self-imposed restraints which the funda- 
mental law contains, and to yield to the 
impulse of the moment, and place abso- 
lute and unlimited power in the hands of 
legislative majorities, even of minorities 
in some cases, has given many thoughtful 
men serious concern and a desire to 
counteract the tendency, if possible. Re- 
cently an association was established, 
with headquarters in Washington, Dis- 
trict of Columbia, to make an organized 
effort in this direction. Its objects are 
mainly, to stimulate an interest in and 
desire for a better knowledge of the Con- 
stitution and the principles of constitu- 
tional government ; to bring the people to 
realize how vital to them are the guaran- 
ties of their fundamental rights, and to 
oppose attempted changes in the Consti- 
tution which tend to impair the efficacy 
of those guaranties, except such as are 
founded upon the mature consideration 
and deliberate choice of the people as a 
whole. 

It is the conviction of a rapidly in- 
creasing number of our citizens that a 
movement of this kind is imperatively 
needed, if this great representative 
democracy, under which a great people 
have enjoyed unparalleled prosperity and 
civil, political, and religious freedom, is 
long to endure. | 
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A New Era of Judicial Relations 


BY THOMAS WALL SHELTON 
of the Norfolk (Va.) Bar* 
Chairman of the Committee on Uniform Judicial Procedure of the Ameriean Bar Association 


HE Virginia Bill of 
Rights declares “that 
no free government, 
or the blessings of 
liberty, can be pre- 
served to any people 
but by a firm adher- 
ence to justice, mod- 
eration, temperance, 
frugality, and virtue, 
currence to funda- 
and by a frequent re- 
mental principles.” George Washington 
gave expression to the corollary to this 
proposition, that “in proportion as the 
structure of government gives force to 
public opinion, it is essential that public 
opinion should be enlightened.” Honor- 
able Elihu Root, the President of the 
American Bar Association, in a recent 
communication to its members, proposed 
a practical application. Said he: 
“The people of our country are called 
upon to solve many new problems, and 
te face new duties dependent upon condi- 
tions of which they are not fully in- 
formed, and to make most important 
decisions for which they require educa- 
tion and leadership of opinion. It is 
plain that the whole world has entered 
upen a period of re-examination and 
development of political and juridical 
systems. . In this juncture the 
highest duty of service to the country 
rests upon the Bar. Their knowledge, 
their training, their fitness to lead opin- 
ion, should be utilized to the utmost.” 


The Government a Perfect Structure. 


While we shall confine ourselves to 
American judicature, these two quota- 
tions and Mr. Root’s letter aptly give 
expression to the three thoughts and the 
general theme of my remarks. In them 


~ * Address delivered before the North Caro- 
lina Bar Association om June 27, 1916. 
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we have the thing to be done; the proper 
agency to achieve it, and the funda- 
mental principles that should guide in 
their accomplishment. 

The belief is ventured that the greatest 
merit of the scheme of the American 
Republic is its ready response in every 
part to the actual and ever-changing 
needs of men. No other could have 
withstood a little over a century’s in- 
crease in population of nearly a hundred 
million people, and a _ corresponding 
increase in wealth, commerce, industry, 
and temperamental changes, without 
marked organic changes, if not success- 
ful revolution. Its elasticity without the 
sacrifice of organic strength is its featural 
virtue. Said Dr. David Jayne Hill: “In- 
stead of receiving law from the philos- 
opher’s study, or a transcendental source 
claiming divine authority, or from the 
throne of a Cesar, it is accepted as a 
necessity arising from the nature and 
social needs of men.” This means indi- 
vidual sacrifice and individual participa- 
tion. “Isolation,” says Dr. Hill, “means 
death, and his whole existence depends 
upon a living relation to this human en- 
vironment.” 


The Human Element in its Operation. 


Conceding the perfection of this great 
machine, as all men do, there must not 
be lost sight of the human element enter- 
ing into both its operation and effect. 
Manifestly, a prompt and intelligent re- 
sponse to the demands upon a civilized 
thinking people, whether of sacrifice or 
participation, depends upon an under- 
standing of the general purpose and need 
requiring these things. The fall of every 
government, we are authoritatively told, 
is traceable to a lack of intelligent under- 
standing and participation that eventual- 
ly led to absolutism. This principle is 
reflected in the hysterical campaigns pre- 
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ceding political contests, but it is actual- 
ly seen in the substance in the moderate, 
nonpartisan efforts of the Bench and 
Bar. These efforts tend to direct the 
thoughts of the citizens to those simple, 
basic principles embraced by the Framers 
of the Constitution, and that have proved 
altogether acceptable and sufficient. In- 
asmuch as these good and wise men, as 
we shall see, recognized human nature 
as an important element with which to be 
reckoned, not only in the citizen, but in 
those who operate the government, it is 
well that succeeding generations shall 
not ignore it. 


Some Contemporaneous Difficulties. 


Indeed, of the grave importance of 
bringing the general public into a closer 
relation with and a better understanding 
of the science of government and of the 
judicial department in particular, and its 
real independence of both the executive 
and legislative departments, there is no 
longer a question amongst thoughtful 
and observant men. There is a call to 
the lawyers as educators, such as was 
never so earnest and insistent. An un- 
easy feeling concerning the effectiveness 
of the courts has had much to do with 
it. The legislative department, in the 
absence of accredited objection or the 
submission of matured programs, has 
gradually impinged upon the inherent 
and organic powers of the judicial de- 
partment. 


A Prophecy Come True. 


By this conduct, we shall see that the 
legislative department has, unwittingly 
and with the highest motives, justified 
the fears of the wise and forward-look- 
ing framers of the Constitution. That the 
framers were conscious that the legis- 
lator’s processes of reasoning differed 
from that of the judge and lawyer and 
citizen, and that his habit of mind under- 
went a change, sufficiently appears from 
their public expressions and from the 
sacred Virginia Bill of Rights, where 
the constant return of the legislators to 
the body of the people is recommended. 
I would have you bear in mind that 
there is no such recommendation con- 
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cerning the judges, but that Mr. Jeffer- 
son himself recommended life tenure, 
and that he depended upon them to save 
the structure of government in both spirit 
and letter. However, for obvious 
reasons, organic preventive measures 
against legislative trespass were not 
feasible. Marshall said there were cer- 
tain dangers inherent in human nature 
from which no protection could be had, 
except the genius of government, and 
that would be preserved by the courts. 
We can never permanently provide 
against that indefinable, unaccountable, 
misdirected human equation that has 
destroyed governments, and that has 
bankrupted commercial ventures, and 
which must be regulated as it arises. 
That is the function of education,—of 
the creation of a wholesome public senti- 
ment. The logic of what has been said 
is that the organized lawyers are the 
manifest, if not the sole, defenders and 
protectors of the powers of the judicial 
department as defined by the Constitu- 
tion makers. And, it is comforting to 
remark that in these efforts there is, with 
rare exceptions, assurance of intelligent 
congressional co-operation in every duly 
accredited proposal. It must be remem- 
bered that, however slowly Congress has 
responded in the past, there has been no 
organized plan involving fundamental 
principles, and Congress has gone along 
performing the Bar Association’s duties 
as well as its own, and as best it could. 
If it has become a habit, as seems to be 
the case, the lawyer cannot escape with- 
out censure. “In this juncture,” Mr. 
Root warns you, “the highest duty of 
service to the country rests upon the 
Bar.” 


Some Results Therefrom. 


It is well at this point to be concrete, 
and indulge in a moment’s reverie on 
American procedural history, both state 
and Federal, and recall its haphazard 
fashioning. Without any fixed plan, 
Congress has gradually given to America 
a juridical status that is admittedly with- 
out defense in reason or practice. The 
economics of it is that commerce is turn- 
ing to arbitration or to discouragement 
of litigation. The New York State 
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Chamber of Commerce has an organized 
propaganda to that end, working in co- 
operation with the State Bar Associa- 
tion. The tragedy of it is that this con- 
dition is rapidly alienating the necessary 
respect and veneration of the people; it 
has deprived the government of the valu- 
able asset of the co-ordination and co- 
operation of the Bench and Bar by forc- 
ing the lawyers under their oath of 
qualification to pick flaws, instead of 
facilitating the issue of fact to be tried. 
You cannot be unmindful, gentlemen, 
that a procedural statute is as much law 
as one concerning substance, and equal- 
ly binding upon your oath of qualification 
to uphold the law of the land. It has 
retarded the even flow of justice, and has 
encouraged litigation for the sole purpose 
of delay. It has in some instances con- 
verted the certainty of justice into a 
gamble, and has required in Illinois as 
many as six trials in one case, and the 
end is not yet. It is destructive of the 
spirit of uniformity in law, in its enforce- 
ment and in its interpretation. Last, but 
not least, it is rapidly involving a highly 
scientific element of government in need- 
less technicalities, and is plunging Ameri- 
can judicature into practical politics. If 
they could speak to their children, what 
would the spirits of Washington, Jeffer- 
son, Madison, Hamilton, or Iredell say 
of the manner in which their sacred 
structure is being operated? We shall 
soon see some of the things they provided 
for and against, and repeat their predic- 
tions that the existence of this govern- 
ment depended upon the absolute inde- 
pendence of the judicial department. 
What, also, must be the mental attitude 
of a people who, as of right, expect a 
reasonable certainty of justice, economi- 
cally and speedily administered? There 
is no other excuse for existence of gov- 
ernment. 


Politics the Enemy of Justice. 


Inasmuch as it is, and ever has been, 
the worst offender against principles and 
the greatest enemy of justice, let us first 
consider the effect of politics, and we 
shall try to do our thinking in the spirit 
and much in the language of the good 
and wise men who conceived the struc- 
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ture of our government, for thereby we 
shall obey the mandate of the Virginia 
Bill of Rights, to recur to fundamental 
principles. Now, one would hardly seek 
a more acceptable source than the wel- 
come letters of John Adams to his friend, 
Thomas Jefferson, as they looked upon 
the progress of the thing that bore the 
impress of their very souls. Said Mr. 
Adams: 

“Parties and factions will not suffer 
or permit improvements to be made. As 
soon as one man hints at an improve- 
ment, his rival opposes it. No sooner 
has one party discovered or invented an 
amelioration of the condition of man or 
the order of society than the opposite 
party belies it, misconstrues it, insults it, 
and persecutes it.” 

Said George Washington in his fare- 
well address: 

“The common and continual mischiefs 
of the spirit of party are sufficient to 
make it the interest and duty of a wise 
people to discourage and restrain it. It 
serves only to distract the public coun- 
sels and enfeeble the public administra- 
tion. .° A fire not to be quenched, 
it demands a uniform vigilance to pre- 
vent its bursting into flame, lest, instead 
of warming, it should consume. In offer- 
ing to you, my countrymen, these coun- 
sels of an old and affectionate friend, I 
dare not hope they will make the strong 
and lasting impression I could wish. But, 
if I may even flatter myself that they 
may be productive of some partial bene- 
fit, some occasional good, that they now 
and then recur to moderate the fury of 
party spirit to guard against 
the impostors of pretended patriotism, 
this will be a full recompense for the 
solicitude for your welfare by which 
they have been dictated.” 

Let it be impressed upon you that poli- 
tics have no respectable place in juris- 
prudence. 


Mr. Jefferson's Pre-Conveniion Views. 


Now, Mr. Jefferson, during the pre- 
Convention days that put every citizen to 
the test, was doing some profound think- 
ing and giving to the framers its full 
benefit. However, let us first quote a 
letter written in 1816, wherein he set 
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forth the limitations of ancient law- 
makers and called upon America to profit 
by their failure. Said he: “They had 
just ideas of the value of personal lib- 
erty, but none at all of the structure of 
government best calculated to preserve 
it.” This renders very pertinent Mr. 
Jefferson’s pre-Convention measure of 
the structure of government concerning 
the courts. In a letter written in July, 
1776, to George Wythe, he said: 

“The dignity and stability of govern- 
ment in all its branches, the morals of 
the people, and every blessing of society, 
depend so much upon an upright and 
skilful administration of justice that the 
judicial power ought to be distinct from 
both the legislative and executive, and 
independent of both so that it may be a 
check upon both, as both should be 
checks upon that,—the judges, therefore, 
should always be men of learning and 
experience in the law, of exemplary 
morals, great patience, calmness, and at- 
tention. Their minds should not be dis- 
tracted with jarring interests; they 
should not be dependent upon any man, 
or body of men. To these ends they 
should hold their estates for life in their 


offices, or during good behavior, and then 
ascertained and established by law.” 


Mr. Jefferson, the Greatest Political 
Example. 


In a letter written from Paris in 1789 
to George Wythe,—and at this time the 
Federal judiciary bill was under discus- 
sion,—he said: , 

“In the arguments in favor of a Decla- 
ration of Rights, you omit one which has 
great weight with me; the legal check 
which it puts into the hands of the 
judiciary. This is a body which, if ren- 
dered independent and kept strictly to 
their own department, merits great con- 
fidence for their learning and integrity.” 

Now, it transpired that Mr. Jefferson 
lived to see his own sound theories ap- 
plied to the actual operation of govern- 
ment at the hands of John Marshall and 
the firm establishment of the great prin- 
ciple that “it is the province and duty of 
the judicial department to say what the 
law is.” Let no man read that letter, 
whatever might have been Mr. Jeffer- 
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son’s subsequent political hatred of him, 
and reiterate that John Marshall did not 
in truth interpret fundamental principles 
and Mr. Jefferson’s own views when he 
wrote the historic opinion in Marbury 
v. Madison, 1 Cranch, 137, 2 L. ed. 60. 
He logically applied the identical “legal 
check” commended by Mr. Jefferson, and 
now praised by a proud and grateful na- 
tion without reference to political per- 
suasion. As a matter of fact, Mr. 
Jefferson’s subsequent political conduct 
fully vindicated his own warning and 
the prediction of Washington as to the 
uncertain and dangerous influence of 
politics upon the conduct of the courts. 
It is also. an illustration that greatness 
does not alter humanity in politics, and 
that the genius of government is the 
only hope of its stability. 


The Judicial Department Demands 
Scientific, Not Political, Treatment. 


But let us go a little further. In the 
modernization of the judicial department 
we have contended, therefore, that it 
should be reformed and subsequently 
directed by expert and nonpartisan prac- 
titioners and judges. Mr. Madison, the 
protégé of Mr. Jefferson, in a letter to 
Mr. Randolph lays down our text, and 
appropriately defines the lawyer’s present 
duty. Said he (Mad. Pap. 663): 

“Whatever respect may be due to the 
rights of private judgment, and no man 
feels more of it than I do, there can be 
no doubt that there are subjects to which 
the capacities of the bulk of mankind 
are unequal, and on which they must and 
will be governed by those with whom 
they happen to have acquaintance and 
confidence. The great body of 
those who are for and against it must 
follow the judgment of others, not their 
own.” ‘ 

Mindful of the economical aspect there 
must, of course, be provided some central 
agencies with power to execute. The 
first and vital question is the procedure, 
—the machinery of the courts,—and the 
next is the personnel. The third is a 
scientific supervision of the operation of 
the whole structure. The American Bar 
Association and about forty-five State 
Bar Associations have unanimously voted 
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that the Supreme Court of the United 
States is the logical and suitable central 
agency to express its own and to inter- 
pret their wisdom in the preparation and 
improvement of the system of procedural 
rules. We shall, in due course, outline 
for your mature thought a proposed pro- 
gram of participation by the Bench and 
Bar in the other two most important 
elements. 


The Only Legislation Needed. 


So, a short simple bill was drawn vest- 
ing in the Supreme Court of the United 
States the power and duty to prepare and 
put into effect a system of rules for the 
regulation of the law side of the Federal 
trial courts, just as it now exercises this 
power over the equity side. That is all 
the legislation at present required, but 
to the student and the thoughtful man 
it is the key that will unlock the door to 
a new era of scientific juridical relations. 
This system of rules, modeled after Eng- 
lish procedure, will embrace all the 
merits and none of the vices of both the 

“common-law” and “Code” pleading. It 
will do away with useless form and pre- 
cedent, will call for the exercise of wis- 
dom and intelligence, and the application 
of common sense by the judge, and a 
patriotic effort to administer instead of 
impeding justice by the lawyer. There 
can be no such thing as procedural tech- 
nicalities, for the judge will solve them 
by seeing to it that the case is brought 
speedily to issue on its merits. That is 
all any honest litigant should require of 
his lawyer. 


The Origin — Fe of Conformity 
(§ 914 R.S.). 


Now, let us trace briefly the history 
and evolution of the present Federal 
practice. The thought of conforming to 
the practice of each state, we are told by 
the Supreme Court (Bank of United 
States v. Halstead, 10 Wheat. 51-59, 6 
L. ed. 264-267), was induced by the mis- 
taken theory that there would continue 
the “state systems then in actual opera- 
tion, well known and understood, and 
the propriety and expediency of adopting 
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which they would well judge of and 
determine.” But, so strong has the legis- 
lative habit grown that some legislators, 
but for the respect for public opinion, 
would amend the Ten Commandments. 
Constant, unscientific legislation finally 
created a condition that caused the Su- 
preme Court to declare that “to conform 
to such statutes of a state would un- 
necessarily encumber the administration 
of the law, as well as tend to defeat the 
ends of justice in the national tribunals.” 
Thereupon followed both judicial and 
legislative amendments and rules until 
(Mexican C. R. Co. v. Pinkney, 149 U. 
S. 205, 207, 37 L. ed. 703, 704, 13 Sup. 
Ct. Rep. 859), an entire control of the 
procedure, after the judgment is entered, 
and fifty-odd notable exceptions to con- 
formity, have created a new and distinct 
body of unrelated procedure known as 
“Federal practice.” To the average 
lawyer it is Sanskrit; to the experienced 
Federal practitioner it is a monopoly. To 
the author it is a golden harvest. At 
every Federal Bar in this country a few 
lawyers that have undergone the labor 
and made the sacrifice of specializing in 
Federal procedure necessarily monopo- 
lize the practice in the Federal courts, 
either originally or as associate counsel. 


A Reply to Certain Objections. 


While objections are rare, it will serve 
a purpose at this point to make reply 
to the few offered in Congress to the 
American Bar Association’s programme. 
One was to any change in the Federal or 
state practice at all, because some lawyers 
might be inconvenienced in having to 
learn a new system. This causes us to 
ask if the lawyers have sunk so low in 
political estimation that it is thought that 
they would put their personal comfort or 
advantage, or even their lives, ahead of 
the sacred duty of assuring the certainty 
of justice. It is hardly necessary to re- 
mark upon the inherited duty of defend- 
ing and perfecting the government 
handed down to them by their fore- 
fathers. A failure of duty by the lawyers 
calls for criticism, it is true, but it does 
not deserve any such castigation as that. 
Viewing it in a lighter sense, it is as if 
one rebelled against the laws of sanita- 
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tion because of the trouble of taking a 
bath. Let me say that the bankers have 
accepted and are profiting by a complete 
reorganization of their department. Are 
the lawyers less patriotic and loyal and 
capable? 


There Will Be Nothing to “Learn.” 


Another reason was that the small 
practitioner and the country lawyer 
could not quite well afford to “learn” 
the new system for the few cases he 
would command. The answer is that 
there will be nothing to “learn,” but only 
directions to follow, as is the case in 
England. There will be no technicali- 
ties and no pitfalls to avoid. The rules 
will be scientific, but simple and prac- 
tical, and almost free from appealable 
error. As is the case in England, there 
will be no further need of libraries of 
text-books written by great schoiars and 
jurists like Judge Rose and Mr. Foster. 
And it will serve a probative purpose to 
remark that one of two things is certain, 
—either these books are needed, or else 
the ablest lawyers and judges of America 
are being sadly deceived and the Supreme 
Court of the United States is guilty of 
untimely jesting. 


A Regrettable Accusation against the 
Lawyers. 


Now, we must consider a thing that 
the lawyers could afford to ignore in dig- 
nified silence, but that capital might be 
made of it. One distinguished Senator 
felt obliged to characterize the almost 
unanimous effort of the organized Bar 
to return to ancient principles, as being 
inspired by selfish motives,—a desire for 
personal advantage, because uniformity 
would enable a few lawyers to practise 
in all the courts. But for the respect and 
veneration in which myself and all men 
who know him hold this great and 
beloved Western Senator, the words 
placed in the mouth of Northumberland 
by Shakespeare would be appropriate: 
“See what a ready tongue suspicion 
hath.” The earnest and unselfish efforts 
of Senators and Congressmen to proper- 
ly solve this vital problem, and their 
present co-operative spirit, renders this 
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unfortunate and isolated statement pain- 
fully regrettable. It stands to reason, 
gentlemen, that a change to simplicity of 
procedure is against the interest of the 
expert Federal practitioner, and that it 
is in the interest of the small practi- 
tioner, for with a simple and uniform 
practice he will find the door of no court 
closed in his face. 


Uniformity Will Be Made Possible 
and Attractive. 


And it is such an obvious thing ‘nat 
you do not have to be told that the or- 
ganized program was instituted in the 
Federal courts from the profoundest rea- 
son and logic. First, the conceded fail- 
ure of state conformity called for a 
substitute. The Federal government 
could not follow the States, so it was rea- 
sonable to give the states an opportunity 
to follow the Federal government. That 
state which tries to live unto itself will 
suffer, if it does not perish. In spite of 
ourselves, we are all for one and one for 
all, as Dr. Hill scientifically proved. 
Secondly, a simple, scientific, correlated 
system of rules, such as would be pre- 
pared and promulgated by the Supreme 
Court of the United States, would prove 
a model that would, for reasons of con- 
venience as well as, of principle, be 
adopted by the states. This will prove a 
fourfold virtue: (1) The improvement 
of state procedure; (2) the adoption of 
court rules in lieu of a statutory proced- 
ure; (3) the possibility of state uniform- 
ity; and (4) the foundation for fixed 
interstate judicial relations, as  perma- 
nent and correlated as interstate com- 
mercial relations. It is the only way that 
uniformity is possible, and yet not com- 
pulsory, the psychology of which is im- 
portant where state pride is an element. 


Selection of Judges. 


Is the selection of judges receiving 
sufficient or proper, or, in fact, any scien- 
tific, attention? So great is the personal 
equation in all human endeavors that a 


disregard of it spells failure. Every 
available means of enlightenment should 
be exhausted in the selection. That in- 
spires the question as to who is best 





394 


qualified to select a judge from amongst 
lawyers. It is the practising lawyer who 
knows his habit of mind, his tempera- 
ment, his measure of civic duty, his esti- 
mate of fundamental principles, and his 
ethical viewpoint. Be sure that every 
member of the Bar has his measure of 
profundity, moderation, education, mor- 
ality, and ethics, and that it is well known 
among his brethren, as is his name and 
residence. Is it prudence or wisdom to 
disregard this important element? The 
difficulty of selection was profoundly con- 
sidered by the Constitutional Conven- 
tion, and its dangers earnestly argued. 
Virginia and North Carolina and Penn- 
sylvania stood together in the debates 
and voting. Mr. Jefferson spoke, and 
subsequently, on October 31, 1823, wrote: 
“With us all the branches of government 
are elective by the people themselves 
except the judiciary, of whose science 
and qualification they are not competent 
judges.” There was finally a compromise 
by which the unity in the executive, pro- 
posed by Mr. Wilson, of Pennsylvania, 
was modified by Mr. Madison’s recom- 
mendation of confirmation by the Senate. 


A New Practical Condition. 


Now the country has grown to im- 
mense proportions and consequence, and 
the selection of judges has become corre- 
spondingly more difficult. No one man 
can know all eligible candidates, and no 
man’s advisers can know them. Now, 
the problem is to secure the best man, 
as much as to avoid the bad ones. I 
venture to suggest that a sort of process 
of elimination would work well in select- 
ing the Federal judiciary. Out of a class 
composed of two or three persons from 
each state, a selection based upon loca- 
tion and fitness would be made. The 
selection of circuit and district judges 
would merely be confined to their 
respective circuits or districts. This 
thought must not be confused with 
recommendation by petition. Petitions 
never meant anything serious, and ought 
to be ignored in such a sacred duty. 
There must be translated the profound 
judgment of districts, circuits, and states 
through the formal expression of the in- 
dividual lawyers. The state and local 
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Bar Associations would attend to that 
practical matter. There is almost a cer- 
tainty that state competition would insure 
the presentation of the very ablest men. 
That the lawyers would measure up to 
their sacred task is not for a moment to 
be questioned, but there is always the 
protection that these recommendations 
would be merely earnest suggestions to 
an equally earnest appointing power. 


A High Judicial Commission. 


After having placed the machinery of 
the courts on a scientific practical basis, 
the next thought is to assure this status 
by providing a scientific superintendence 
of operation and development. Profes- 
sor John H. Wigmore, says there is 
needed “a Chief Judicial Superintend- 
ent.” This is also the view of the Ameri- 
can Judicature Society. Indorsing the 
principle, but venturing to extend the 
agency, it is recommended that a com- 
mission shall be created by Congress, to 
serve without pay, composed of ten men, 
viz.; a justice of the Supreme Court of 
the United States, a United States circuit 
and district judge; a state appellate 
judge; the Solicitor General or the At- 
torney General; two law teachers and 
four practising lawyers. There should 
be bimonthly meetings for personal con- 
ferences over reports and recommenda- 
ticns received and observations made 
during that period. Suggestions in the 
light of existing law, for correcting diffi- 
culties, would be made to the judges and 
Bar Associations, and recommendations 
for necessary additional legislation would 
be made to Congress. The Congress 
would soon feel under obligation to their 
constituents, and gratified not to enact 
any law affecting the judicial depart- 
ment until approved by the judicial com- 
mission. 


The Atmosphere of the Courtroom. 


As well as to the personnel and the 
machinery, attention ought to be given 
by the Bar to the merely relative nature 
and value of the externals of judicature, 
and particularly those connected with the 
courtroom. There is agreement that 
laymen are contracting the habit of mind 
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that the processes of justice are not the 
solemn thing of the Hebrew law, of the 
Christian religion, and of the inclina- 
tion of the conscience. Now, the atmos- 
phere of the courtroom often largely 
justified that dangerous tendency. ith- 
out being one of those who believe that 
mere form or convention could add to 
virtue, it may be observed that virtue 
does not parade without suitable habili- 
ments. Inasmuch as justice is the hand- 
maiden of religion and the foundation 
upon which civilization is erected, one 
will not go far afield in keeping them in 
close association. The conduct and ap- 
pearance and bearing and language of a 
judge in court is not, therefore, so much 
an individual matter as it is of sfate 
importance. Circumstances of necessity 
separate him in society from his fellows 
of the Bar, with whom he was so lately 
upon terms of easy and confidential 
intimacy. This necessary isolation could 
be well characterized by a suitable stand- 
ard habiliment, which, without doing vio- 
lence to the severest democratic tastes, 
would dignify the noble and sacred cause 
of justice by suggestion, if not by merit. 


American Citizenship Requires the 
American Spirit. 


There is another very material thought 
evidencing its influence upon the inde- 
pendence of the courts, particularly in 
the West. Courts do not draw their 
power from the words of Constitutions 
and statutes, but from a patriotic indi- 
vidual submission and respect that is one 
of the noblest attributes of American 
citizenship. We are not all born Ameri- 
cans, and thereby feel restrained or made 
patient by the beautiful sentiment of a 
birthright ; so necessity, and not altruism, 
must set us to the task of education, 
which must not be left to the politician. 
Many are there who feel justification in 
doubting whether the true American 
spirit of the pioneers shall survive the 
“melting pot” of the many nationalities 
who evidence approval of our govern- 
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ment and the American spirit by volun- 
tarily becoming citizens. In this matter 
we are confronted by a condition, and 
not a theory. The responsibility of re- 
vealing to these new citizens the genuine 
spirit of our institutions, and of teaching 
them the distinction between liberty and 
license, is knocking loudly at every citi- 
zen’s door. The American national life 
does not permit of the flow, through its 
midst, of a gulf stream of. foreign gov- 
ernmental and individual theories. 


Let There Be No American Esaus. 


I would leave with you an old, old 
story and a new thought. God’s cove- 
nant with Abraham was the promise that 
“in thee and in thy seed shall all the 
nations and families of the earth be 
blessed.” Abraham left his country and 
kindred and went into strange lands to 
raise up a new people. Isaac was faith- 
ful to his birthright. But Esau, whose 
duty it was to keep the family covenant 
(Gen. xxv. :34), despised it, and even- 
tually bartered it in satisfaction of tem- 
porary appetite. He had no conception 
of the sacred obligation of an inherited 
duty, and cared for nothing but the at- 
tractions of the present, for which he 
resorted to any expediency. 

Some three hundred years ago the 
patriots left their country and kindred 
and came into this strange America to 
raise up a new and mighty nation. In- 
spired by a love of liberty and righteous- 
ness and individual independence, to 
them as sacred as Abraham’s covenant 
with God, they left to their children the 
Constitution of the United States that, 
through it, all the nations and families 
of the earth might be blessed. John 
Marshall, Virginia’s greatest gift to the 
nation, preserved it in its perfect spirit 
and splendid glory. My last appeal to 
you of this generation is that there shall 
be no Esaus in our midst to barter away 
that birthright for any temporal advan- 
tage. 


eid 





Primary Elections as an Instrument 
of Popular Government 


BY WILLIAM H. WILSON* 
Of the Houston (Tex.) Bar 


E hear a great deal of 
the government of 
the people and by the 
people; but the peo- 
ple do not govern. In 
a community of good 
intelligence and char- 
acter the people be- 
have themselves, and 
there is but small oc- 
casion for govern- 
ment. Whatever gov- 

ernment there is comes from above, 
comes in a popular government from 
those persons whom the people have 
elected or appointed to govern them, to 
enact and enforce the laws over them 
when those laws have been broken. 
Therefore, though the fact is often lost 
sight of, the most important and most 
vital thing in a popular government is 
the selection of the candidates for office. 
The selection of candidates for office is 
the very heart and soul of popular gov- 
ernment, and if it is weak or defective 
at this point, it is weak and defective at 
all points. 

Experience and history show that in 
all countries where there is a reasonable 
degree of intelligence and character 
among the people, a republican form of 
government is the best, and one in which 
the suffrage is widely extended with no 
very large class of people excluded from 
participation in the government. The 
weakness of popular government con- 
sists, however, in the lack of intelligent 
and well-deliberated action on the part 
of the people and in hasty action respond- 
ing to the first impulses of the moment. 
Therefore no popular government is 
either good or efficient unless it is so or- 
ganized with checks upon the action of 


*Extracts from Address delivered before 
Texas State Bar Association, July 3, 1916. 


the popular will which will insure that 
when that action is taken it is both delib- 
erate and intelligent, and lastly, which 
will insure that that action is action the 
responsibility for which‘can be located. 

The republics of antiquity were few in 
number. They were confined to the Gre- 
cian states. Very few of these Greek 
states had the area of Harris county in 
Texas, and the governments were both in 
theory and in fact city governments. 
These states attempted a popular govern- 
ment in which the people acted directly 
on all important measures. The city of 
Athens, the most important and most 
celebrated of the Greek states, may be 
taken as an example. In that city there 
were altogether about 30,000 citizens; 
the remainder of the population con- 
sisted of slaves. Necessarily the vast ma- 
jority of the acts of the government were 
had under established laws, and were 
purely administrative. In matters of im- 
portant legislation, however, each citi- 
zen had a vote. That several thousands 
of persons assembled in the public meet- 
ings in which laws were enacted or 
treaties of peace were made or war de- 
clared is inconceivable. Those persons 
assembled in the public meetings who 
took some interest at least in the matter 
under discussion. Nevertheless, the Ath- 
enian government, although the voters as 
a class were the most highly intelligent 
known in history, was a complete failure. 
This government was characterized 
neither by stability nor by justice, and 
when the Athenian government extended 
its power over a wide extent of territory 
and a large population, it fell to pieces 
in a few years, owing to the entire inade- 
quacy of such a form of government to 
the control of a large territory and a 
large population. The history of the 
world does not contain a single instance 
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in which a republican government, where 
the people acted directly and not by 
representatives, has been successfully 
maintained over either any large area or 
any large population. The Roman Re- 
public, although at the beginning it was 
a city government, was never a demo- 
cracy, in which the people acted directly ; 
for from the beginning that government 
was in part aristocratic, and in an early 
period the inhabitants of the city of 
Rome extended their government over 
the whole of Italy. The moment this 
occurred the outlying territory ceased to 
be governed to any extent by the direct 
or immediate action of the people. Later, 
the Romans, being a conquering people, 
extended their government over outlying 
countries. But these outlying countries 
were governed by a proconsul and by the 
Roman Senate, an aristocratic body. 
After the organization of the Empire, 
the territory lying beyond Italy was gov- 
erned entirely by the Emperor. The 
statement therefore remains without con- 
tradiction that neither in antiquity nor in 
modern times has there ever been a re- 
publican government extending over a 
wide territory or a large population in 
which the people acted directly. The 
United States of America was the first 
Republic with widely extended territory 
and large population in which the gov- 
ernment was essentially republican in the 
history of the world, and this was the 
first of the republics in which the system 
of representative republican government 
was established ; that is, a government in 
which the people governed, but not by 
direct action, but only through the action 
of their elected representatives. The 
American government further invented 
the principle which is absolutely essential 
to a widely extended popular government 
of lodging in practically independent 
governments the control of purely local 
matters, and in reserving to the central 
government only those matters that con- 
cern all the people, and were not local in 
character, and which concern the rela- 
tions of the people to foreign countries. 
These statements seem somewhat gen- 
eral, but they have direct reference to the 
matter under discussion. The old system 
of primary conventions for nominating 
party candidates was a system in perfect 
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harmony with the theory and practice 
of the representative republican govern- 
ment. The new system of primary elec- 
tions is consistent only with the theory 
of government on which the mass of the 
people act directly on all public questions, 
and not by representatives. 

The enactment of laws by the legisla- 
ture and the nomination of candidates 
for office by a party convention are the 
vital functions of the representative re- 
publican system of government. A bet- 
ter illustration of the value of the repre- 
sentative republican form of government 
could not be given than the ordinary 
passage of a law through the legislature. 
The bill is introduced in one of the legis- 
lative chambers, where it is referred to 
the proper committee, a body which is to 
a large extent specially informed on the 
subject. When in committee, the bill is 
subject to be discussed, approved, or ob- 
jected to by any individual or interest in 
the state that feels it is affected by the 
passage of the law. The bill is finally 
reported back by the committee to the 
legislative chamber, either approved or 
rejected, or sometimes with amendments 
suggested, and frequently carefully re- 
worded and recast; and on arrival in the 
chamber is subject to full public debate 
by the legislators before being put to the 
vote, and may be finally adopted, re- 
jected, or passed with amendments. The 
bill then goes to the other legislative 
chamber, where all these processes of dis- 
cussion, consideration, and debate are re- 
peated. If finally passed, it goes to the 
governor of the state, who may approve 
or veto the bill. The members of the 
legislature are the selected representa- 
tives of the people, and certainly better 
informed and better fitted to pass on laws 
than the uninstructed mass of the voters. 
Even if rather ordinary men, this delib- 
eration and discussion, this submission of 
the measure in committee to attack and 
support from every direction, will 
bring out in most cases the merits or de- 
fects of most proposed legislation. A 
better illustration could not be given of 
governmental action which combines (1) 
intelligent action, (2) deliberation, and 
(3) definitely located personal responsi- 
bility, which I have stated are the char- 
acteristic features of representative re- 
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publican government, and which are 
absolutely essential to the integrity and 
permanence of any popular government. 
Compare this system to the submission 
of laws directly to the voters. The pro- 
posed law is crudely prepared, without 
discussion, debate, or contest,—prepared 
only by those who favor it, so prepared it 
is submitted to a vote of the uninstructed 
and uninformed people. The people do 
not know the merits of the proposed leg- 
islation or the objections to it; the aver- 
age man is busy trying to make a living. 
He does not spend all his time consider- 
ing public questions. We know the Con- 
stitution is frequently amended in Texas 
by a vote of 30,000 in an election where 
several hundred thousand votes are cast 
for governor. Nor have the people any 
means of becoming reliably informed. 
And worst of all, we have action which is 
hasty, uninformed, and for which no per- 
son can be held to any responsibility. 
The nomination of candidates by a party 
nominating convention is exactly analo- 
gous. We have here the action of the 
people by their selected representatives ; 
we have action which is intelligent and 
deliberate, with consideration and discus- 
sion and debate, and we have the element 
of definitely located personal responsibil- 
ity, and best of all, the nominations are 
not confined to the men who formally 
offer themselves as candidates, but the 
matter may be amended by selection of 
the ablest and best qualified man in the 
state who will accept the nomination. In 
the primary election system, however, 
there is and can be no very intelligent or 
well-informed action, the element of de- 
liberation and discussion is entirely ab- 
sent, and there is no definitely located 
personal responsibility. And again, this 
system pretended to be enacted to in- 
crease the power of the people actually 
limits their power, since they can nomin- 
ate only the persons who offer as candi- 
dates, though no one of them may be in 
the slightest fit. The people have no 
power to amend the nominations, just as 
they have no power to amend the law 
submitted for their direct vote. ; 

I now desire to direct your attention 
to the most prominent defects of the 
primary election system of nominations, 
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except in purely local and nonpolitical 
elections. 

1. The primary election system pre- 
vents the people from selecting the ablest 
men and the men of highest character as 
candidates for office, and restricts the 
choice of the people to those who are 
willing to rush forward and inject them- 
selves into what is frequently a vicious 
election in order to obtain nomination. 
This defect of the primary election nom- 
inating system is particularly unfortunate 
in the selection of candidates for the 
higher judicial offices, since it is well 
known that the men who are best fitted 
to perform the duties of judge of the 
courts of civil appeals or of the Supreme 
Court are men who are willing enough to 
accept the office if tendered them, but 
entirely unwilling to engage in a political 
contest to secure the office. : 

2. Another defect in this primary elec- 
tion system is that there is no delibera- 
tion or weighing of the merits of the 
various candidates combined with the dis- 
cussion of their merits with people who 
possess first-hand information respecting 
them. 

3. Another defect of the primary elec- 
tion system for nominations is that there 
is no referring of the candidate, of the 
candidate’s history and political beliefs 
and opinions to the fixed standards and 
policies and principles of the organized 
political party in which he offers as a 
candidate. 

4. Another objection to the primary 
election system of nominating candidates, 
and really one of the greatest and most 
fundamental, is that where the popula- 
tion is large or the territory widely ex- 
tended the voters in the primary do not 
know the candidates or their qualifica- 
tions for office, nor have they any means 
of finding out what the character of the 
candidates or these qualifications are. 

5. Another defect in this primary elec- 
tion system for nominating party candi- 
dates is the tremendous expense of the 
thing. How can a citizen who wants to 
run for governor or member of the 
Supreme Court get himself before the 
public throughout the whole state? If 
he wants to interest the newspapers 
throughout the state, and if he wants to 
interest the minor political leaders 
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throughout the state, he has got to turn 
loose the cash. His postage bill and bill 
for stationery is something enormous. . . . 

6. Another most serious objection to 
the primary election system is that it ab- 
solutely destroys party organization and 
party principles, owing to the fact that 
men of opposite political views not only 
vote in the primary elections of other 
parties, but run for office in them and are 
elected. 

7. In principle it seems to me that the 
primary election system for nomination 
of political parties dethrones the natural 
leadership of men, which always asserts 
itself unless interfered with by arbitrary 
regulations, and substitutes for it the 
stupid, unintelligent, uninformed action 
of the masses. It is utterly in contradic- 
tion to the American principle of repre- 
sentative republican government. Most 
people will admit that the mass of people 
know very little of governmental affairs, 
especially of the somewhat complex sys- 
tem of national and state governments, 
and the proper limits in principle and 
practice of each. What most people do 
not know, and what no politician will ad- 
mit, is that a very large percentage of 
the voters not only do not know, but do 
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not care. The convention system is a 
system by which the final political power 
is located in that number of the voters 
who care enough about public affairs to 
be to some extent informed on the sub- 
ject. The convention system, therefore, 
as opposed to the primary election sys- 
tem, has the advantage that the action 
taken is more intelligent, and in the true 
sense of the word more honest, since 
men are not undertaking to act on serious 
matters in which they take too little in- 
terest to be informed. 

In a sentence, the system of primary 
conventions is a part of the system of 
representative republican government, 
and the system of primary elections is a 
part of the system of direct democratic 
government. As before stated, this thing 
will not work, and if we desire to main- 
tain in the United States the local popu- 
lar popular governments in their integ- 
rity, we must get them in workable shape. 
If we do not, all real authority will ulti- 
mately fall into the already powerful cen- 
tral government, which neither is nor 
ever has been democratic in the slightest 
degree, and which is only republican to a 
limited extent. 
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Representation the Fundamental Principle of 
Government 


In the United States the fundamental principle of government has been rep- 
resentation. There has been no thought of a direct democracy in which the 
people should meet together, but government has been carried on through rep- 
resentatives chosen from districts. In the New England town meeting, to be 
sure, the people had a direct voice in government, and a vote of the people 
came to be necessary for the adoption of Constitutions and constitutional 
amendments. To this referendum in making and amending Constitutions has 
been added in a few of the states a referendum and an initiative both of con- 
stitutional amendments and of ordinary laws. These expressions of the 
popular opinion in matters of government are, however, exceptional, and it 
still remains true that almost the sole act by which the individual participates 
in the function of government is that of the ballot; he votes for a particular 
individual for a legislative, executive, or judicial office, and the representative 
chosen gives expression to the will of the state through acts of government.— 


Edward Elliott. 
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Democracy: Its Duty, Its 
Opportunity 


BY FRANK S. ROBY 
Of the Indianapolis Bar 


HE most beneficent 
things in nature, the 
most essential ones, 
are appropriated with 
scarcely a conscious- 
ness of their exist- 
ence. We give no 
thought to the atmos- 
phere unless we be- 
come unable to obtain 
enough air to breathe. 
This apparent indif- 

ference includes other things than the 
bounties of nature. Children reared in 
luxury, as most of you know, either from 
experience or observation, do not appre- 
ciate the care they receive until it has 
been withdrawn. The prodigal did not 
learn wisdom until he ate husks. 

The privileges of American citizenship 
are accepted by those who have always 
enjoyed them with at least superficial in- 
difference. We exercise our political 
prerogatives with a certain passive tol- 
erance, entirely due to the quality of the 
privileges thus enjoyed and the continued 
stability of the institutions through 
which they are provided. 

It is wholesome occasionally to recall 
the fundamental facts and the underlying 
power because of which and to which 
gratitude and thanks are due, and I call 
your attention to a few commonplace 
facts and principles upon and because of 
which we each one of us possess and en- 
joy religious and political liberty as no 
other people have ever done. 

The basis of our institutions was stated 
by the Fathers in the Declaration of In- 
dependence, and is as follows: “All men 
are created free and equal; they are en- 
dowed by their Creator with certain un- 
alienable rights; that among these are 
Life, Liberty, and the pursuit of Happi- 


ness ; that to secure these rights, govern- 
ments are instituted among men, deriv- 
ing their just powers from the consent of 
the governed.” 

Such doctrines can have currency only 
among freemen. They are subversive of 
all forms of despotism. 

No citizen is fairly equipped who has 
not read history. In it he will find a 
remarkable sameness. Proper names and 
dates are not the same, details differ, but 
the pictures, when viewed in perspective, 
look much alike. We read of Charles 
and Henry, Richard and William— 
Kings by the Grace of God, over this 
country or that; of jealousy and in- 
trigue; of great battles, of thousands 
killed ; of brilliant victories and of crush- 
ing defeats; of vast sums expended in 
luxurious dissipation, in the adornments 
of parks and palaces, in bribery and in 
war. 

There is always a background of shad- 
owy forms,—coarse, gaunt, and in- 
distinct. The patient multitude eating 
grass, digging roots, and at intervals 
thanking God that He has, in His Good- 
ness, vouchsafed such a king as Louis, 
the Magnificent, “to this poor realm.” 
The background is always there, but the 
graces of the rich, the architecture of the 
castle, obscure the squalor of the hut and 
the privations of the humble,—the hum- 
ble who have marched and died, in count- 
less numbers, knowing neither why nor 
wherefore, except that it was theirs to 
obey ; obedient sons and daughters of the 
soil, sowing that others might reap, earn- 
ing that others might spend, fighting that 
others might be safe, and that the King 
might reign and be called Great. 

Ancient empires, the republics of an- 
tiquity, the civilizations of the past, were 
all founded upon slavery. They perished 
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Democracy: 





because of that. The vitality of nations 
depends upon the serf, the vassal, the 
drudge, and not upon king or noble. 
Therefore the Fathers of this Republic 
undertook to safeguard the common peo- 
ple, of whom Abraham Lincoln said God 
Almighty must think a good deal, or He 
would not have made so many of them. 

So firmly fixed was the idea that gov- 
ernment could not be shared with the 
multitude that the philosophers who pre- 
ceded the French Revolution, in their 
schemes of democracy excluded the 
“stupid and bestial populace,” or, in the 
words of Rousseau, “those dregs of hu- 
manity, destined to serve only as ballast 
to the vessel of society.” 

But, notwithstanding, there came a 
time when a government was formed in 
which each subject has a share,—a gov- 
ernment of all the people. 

Experience has shown the wisdom of 
the innovation. The people have proven 
themselves to be the best judges of their 
own needs. They have been found to be 
best qualified to decide issues of state- 
craft, of policy and of conscience. Legis- 
latures, courts, statesmen, and judges, 
all those, whatever their position, who 
have power or opportunity, are judged in 
the parliament of public opinion ; from its 
mature judgments no appeal lies, and, 
strange as it may seem, those judgments 
are rarely wrong. 

That mistakes in administration are 
made goes without saying, for no human 
administration can ever be perfect; but 
we who make the mistakes pay the price, 
as we ought to do, and the payment of 
that price, in governmental affairs, as in 
the personal affairs of our daily lives, is 
a sure guaranty of progress and im- 
provement, both of them products of ex- 
perience. 

No superior intelligence is called upon 
to oversee or direct us. The idea that 
some man or family has a divine right to 
rule over other men, accepted as it is in 
the greater part of the world, sounds 
silly here. There is no divine right to 


rule, as everybody knows who thinks of 
it for a moment, which is not shared by 
every man, and whoever pretends to the 
possession of superior intelligence is a 
fool. 


Its Duty, Its Opportunity 





401 


“The Rule of the Rabble” has made 
a nation which, among all the nations of 
this war-torn world, has most of justice, 
sanity, and peace. 

The laws under which we live have 
been made for the prime purpose of pro- 


tecting the individual citizen. The hum- 
ble, the poor, the weak, are the first ob- 
jects of solicitude. To protect them in 
life, liberty, and property is the sole con- 
cern of our law and our government. In 
their happiness and safety lies the abso- 
lute assurance of the happiness and safe- 
ty of the body politic, for we have learned 
that the security of every man depends 
upon the security of every other man. 

It has taken ages to learn this simple 
truth—a truth not yet more than half 
applied. 

In the beginning of human society, in 
a state of nature, each person was com- 
pelled to depend for his individual secur- 
ity upon force or craft. 

An illustration of the process by which 
these rights were surrendered is fur- 
nished in the history of certain mining 
camps where firearms made all men equal, 
and therefore everyone went armed and 
shot upon provocation. This condition 
was ultimately superseded by the civil 
law, which took the place of weapons. 
In the same communities, when such sub- 
stitution was made, those who did not go 
armed became more secure than those 
who did. In our modern communities 
the carrying of weapons has become a 
crime and source of danger to those who 
carry them, instead of a protection. 

A time has come when the principles 
upon which individual conduct is regu- 
lated in all well-ordered communities 
need to be given widened application and 
fuller effect. 

Nations are collective individuals ; each 
one a community sustaining personal 
relations towards other communities 
similarly constituted. Those rules of 
action which apply to individuals in their 
communities are equally applicable to na- 
tions. The world neighborhood is rela- 
tively small. The relations of its mem- 
bers are not difficult to regulate, should 
the common security require and the 
common conscience demand such regula- 
tion. 

In the present stage of international 
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development the only code, if it may be 
called a code, which has any currency, 
depends upon doctrines of religion and 
humanity and their voluntary observance. 
“International law” means that code of 
public instruction which defines the rights 
and prescribes the duties of nations in 
their intercourse with each other. 

It is founded on the principle that dif- 
ferent nations ought to do each other as 
much good in peace, and as little harm 
in war, as possible, without injury to 
their true interests. It has been said 
that the faithful observance of this law 
is essential to national character and to 
the happiness of mankind. 

The humanity of the twentieth century 
is on a higher plane than that of the 
nineteenth century was. The religion of 
to-day is purer than the religion of any 
past decade. The rules governing inter- 
national relations ought to be correspond- 
ingly advanced. That they are not so is 
undeniable. Christian men still pray God 
for victory to their side. They seek to 


enroll Deity as one of the soldiers whose 

savagery passes that of the barbarians. 
No savage of any past age, hidden by 

the night, flung dynamite out of the sky 


down upon women, children, and non- 
combatants. It was the culture of the 
Year of Our Lord 1914, which accom- 
plished that achievement. 

International law, in so far as it re- 
quires that war be waged in accordance 
with doctrines of humanity and religion, 
no longer meets the needs of the nations. 
Learning and science have made war un- 
endurable. The international law of the 
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future will not undertake to regulate 
war; it will prohibit war. 

A new provision must be written in 
the code, whereby a nation depending 
upon armaments and battleship, upon 
submarines and torpedoes, will thereby 
become an outlaw nation, cut off from 
all the world. 

The President of the United States of 
America, for the democracy of the world, 
has written the first line in that new pro- 
vision. 

We are bound to believe that each step 
in the development of the individual, 
each step in the world development, is a 
step toward better things. The horror, 
the devastation, the continuation of the 
European war, must result in such a de- 
sire for peace as to result in conditions 
which two years ago could have existed 
only in the imagination of an impractic- 
able dreamer. 

There was no other way to destroy the 
armaments; no other way to get rid of 
the phantom of military glory. There 
will be little of either left when the ex- 
hausted nations struggle to their feet. 

You all remember the old Orthodox 
hymn: 


“God moves in a mysterious way, 
His wonders to perform, 

He plants His footsteps on the sea, 
And rides upon the storm.” 








The Fraudulent Release 





BY THOS. J. TYDINGS 


R. SAMUEL PARKS 
sat at his desk, open- 
ing the morning mail. 
He opened letter 
after letter, and, after 
glancing the same 
over, tossed them 
aside. Suddenly his 
back | stiffened, his 
eyes became fixed in 
rapt attention, and his 
right hand had pulled 

at his gray forelock. “What the devil 

does this mean?” he exclaimed to him- 
self. “Mortgage released on the record, 
and has been for nearly two years,— 

John Smith sold the property about six 

months ago, and the purchaser refuses 

to recognize my deed of trust. Well, that 
is going some, I must say!” 

He took up the letter that had given 
him the shock, and read it again: 

“Large & Sharp, 
Attorneys at Law. 
Meadville, Mo., July 5, 1913. 
Mr. Samuel Parks, 
St. Louis, Mo. 

Dear Sir :— 

We acknowledge receipt of your note 
for $3,000, and deed of trust securing 
same. Before starting proceedings to 
foreclose this deed of trust, we deemed 
it wise to examine the records and also 
to interview Mr. Pollock, the present 
owner of the land. We find that your 
deed of trust was released in full on the 
records and note duly canceled on Sep- 
tember 8, 1911, and that. Mr. Smith sold 
the land about six months ago to Mr. 
Edward Pollock, who refuses to recog- 
nize your note or deed of trust. He 
claims to be a bona fide or innocent pur- 
chaser of the land. As our investigation 
thus far has disclosed a rather unusual 
state of facts, we think it best to look 
into this matter further before we take 
any action. 

Yours very truly, 
Large & Sharp.” 
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Parks adjusted his glasses and looked 
out of the window, but saw nothing. He 
walked to the water cooler, drank a glass 
of water, returned to his chair, and sat 
down. Finally he drew a cigar out of 
his pocket, and lit it. Mr. Parks was 
troubled. In his twenty-five years’ ex- 
perience in the real estate and insurance 
business, he had never been in such a 
quandary. He knew that he had loaned 
John Smith $3,000, and had taken a note 
with deed of trust on John Smith’s 300 
acres of land as security; he knew that 
he had had his deed of trust properly 
recorded, and that he had been receiving 
the interest on the note until the final 
default had been made, and he knew 
equally well that he had not released the 
deed of trust on the record, nor author- 
ized anyone to make such release for 
him. 

“Say, Billie,” he finally called to his 
office boy, “you telephone Mrs. Parks 
that I have gone to Meadville for a 
couple of days, and that I will have to 
give up the Ozark trip for a week or so.” 

Parks had intended to leave that after- 
noon for a short vacation in the Ozark 
mountains, and his grip was already 
packed for the trip, so it will be no sur- 
prise to say that a couple of hours found 
him speeding his way to Meadville, where 
he arrived in the wee hours of the morn- 
ing. At about 9 o’clock, after Parks had 
eaten a very light breakfast, he mounted 
the stairway leading to the office of 
Large & Sharp. 

“Good morning, gentlemen,” was 
Parks’ greeting to the attorneys, who 
were both at their desks. “I guess you 
are rather surprised to see me, but I 
was so wrought up over the contents of 
your letter that I felt that the best way 
for me to regain my composure was for 
me to run up here and talk this Smith 
business over with you.” 

“We are certainly glad to have you 
come, Mr. Parks,” replied Mr. Large, 
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“as the Smith deed of trust matter is not 
in a very satisfactory condition at pres- 


“Although, of course, Mr. Parks, we 
have not looked into the case as thor- 
oughly as we might,” broke in Sharp. 

“Well, all I can say is that I think I 
have gotten into a pretty bad mix-up, if 
I know anything about it,” remarked 
Parks. 

“Tt does seem to be just a little com- 
plicated, Mr. Parks,” commented Large, 
“but the first thing to do is for you to 
sit right down and tell us all about this 
Smith loan. We naturally presume that 
from the fact of your having sent the 
deed of trust to be foreclosed, and your 
rather unexpected appearance here, that, 
of course, you did not know anything 
about the release on the records until we 
wrote you.” 

“That’s the fact, gentlemen,” answered 
Parks,” and I will tell you all I know 
about this transaction. There isn’t any 
long story to it. I simply loaned Mr. 
Smith $3,000 on that 300 acres of his, 
and he gave me a note secured by a deed 
of trust on the land. I looked into the 
title, and was advised that Smith owned 
the land.” 

“So far, so good,” commented Sharp. 

“Yes, and, as you can see from the 
deed of trust, I had it recorded, and I 
don’t understand how the record came to 
be released,” continued Parks. 

“Yes, sir,” said Large, “but did you 
deal directly with Smith or with an 
agent ?” 

“Well, since I come to think of it, I 
made this loan through Mr. Smith’s son, 
Harry, who is in the real estate business 
over at Markton.” 

“Yes, we know Harry,” replied Large. 

“TI do not know him so very well,” con- 
tinued Parks, “but I had heard of him, 
and thought he was all right, and have 
no particular reason to doubt him yet, 
for that matter, unless he had something 
to do with putting this release deal 
through on me. Anyway, Harry sent me 
the note and deed of trust, which were 
properly signed by John Smith and wife, 
and, as you will note, were duly acknowl- 
edged before Harry as a notary public.” 

“There isn’t any question, so far as 
we know, as to the validity of the note 
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or deed of trust,” remarked Sharp,” and 
even if there was, you would have a rem- 
edy against Harry on his official bond as 
a notary.” 

“T think so, too, Mr. Parks,” Large 
said, “but the real question now is as to 
how the deed of trust was released on the 
records.” 

“That’s the mysterious part to me,” 
replied Parks, “and I have no explana- 
tion. I do know, however, that I never 
made any such release, have never re- 
ceived the money due on the deed of 
trust, and that I never authorized anyone 
either to receive payment or make any 
release whatever.” 

“There’s fraud somewhere, gentle- 
men,” Large replied, “that’s clear.” 

“And it is up to us to dig it out,” 
added Sharp. 

“What did the recorder say about this 
release?” asked Parks. 

“T never asked him anything about it,” 
replied Sharp, “as Mr. Large and I 
thought it best to communicate with you 
first.” 

“Well, I leave this thing to you, gen- 
tlemen, and all I know is that I want to 
collect on my deed of trust, and I would 
appreciate it very much if you would get 
busy on this case at once.” 

“That’s exactly what we will do, Mr. 
Parks,” said Sharp, “and I would sug- 
gest that you and Mr. Large drive out 
to see John Smith, and I will go over to 
the courthouse, and investigate the rec- 
ords again, and interview the recorder 
as to this release. There’s been some 
crooked work somewhere, that’s sure.” 

“All right, we'll do that,” Large 
agreed. 

That afternoon, the three were again 
at Large & Sharpe’s office. 

“Just a little bit perplexing, isn’t it?” 
began Large. “What did you find out 
at the courthouse, Sharp?” 

“To make a long story short,” an- 
swered Sharp, “just simply a clear full 
release of the deed of trust, and that 
Harry Smith procured the same. The 
recorder said that he received the note 
from Harry Smith by mail, with a re- 
quest for release of the deed of trust, 
and, as the note appeared to be genuine, 
the release was made and the note can- 
celed.” 
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“Harry’s crooked,” ejaculated Parks. 

“Looks that way,” remarked Large, 
“especially since old man Smith told us 
to-day that he gave Harry the money 
to pay this note and deed of trust off 
about a year or so ago. I suppose that 
Harry spent the money for that automo- 
bile that he tore up a short time ago, and, 
to save his father, he had this fraudulent 
release made.” 

“Yes, but has he saved his father?” 
asked Sharp. 

“IT do not know about that,” replied 
Large, “but, for that matter, old man 
Smith has no more than the law allows 
him anyway, and we will have to look to 
our deed of trust for the money. Let’s 
talk about the other facts now. Let’s 
see what the facts are. First, Mr. Parks 
makes the $3,000 loan, and takes a note 
secured by a proper deed of trust on old 
man Smith’s land. Both the note and 
deed of trust are genuine, as Mr. Smith 
admitted that much to me to-day. Next 
thing is that John Smith gives Harry the 
money to pay Parks off, and Harry 
pockets the money, and has a fraudulent 
release of the deed of trust made on the 
records. Then Mr. Pollock comes along, 


any buys the land without any knowledge 
that the deed of trust has not been paid, 
and he now claims to be a bona fide pur- 


chaser of the land. I was talking with 
Mr. Pollock’s attorney this afternoon, 
Judge Peck, and the judge claims that we 
cannot have the release set aside, for the 
reason that Pollock is absolutely an in- 
nocent purchaser, and had no notice that 
there was anything wrong with the re- 
lease, either actual or constructive. It 
begins to seem as if there were conflict- 
ing equities in this case.” 

“There isn’t any question about that,” 
interrupted Sharp. 

“About what?” asked Parks. 

“Why about conflicting equities. You 
see that Pollock claims that he bought 
this land without any knowledge of your 
deed of trust being unpaid, and that his 
examination of the records disclosed, on 
the contrary, that your deed of trust was 
paid and released, and that he is there- 
fore an innocent purchaser. On the other 
hand, you claim that you have never re- 
ceived payment on this deed of trust, and 
that you did not know anything about 
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the release having been entered on the 
records, nor had anything to do with 
such release ; that you simply loaned your 
$3,000 on the land, took a note secured 
by deed of trust on the land, and prompt- 
ly placed the deed of trust on record, and 
therefore you are innocent of any fraud 
too. In other words, you and Pollock, 
the purchaser, both being equally inno- 
cent, who is to be the loser?” said Sharp. 

“Who do you say will lose?” asked 
Parks, when Judge Peck stepped into the 
room and answered, 

“Pollock won't.” 

“Why won’t Pollock lose, judge?” 
asked Large. 

“Well, now, I will tell you that I did 
not come over here to talk about this 
Parks-Smith-Pollock matter with you, 
gentlemen, but I see no objection to stat- 
ing my position, especially as to the law 
of the case. I am frank enough to say 
that I never had a case just precisely 
like this one before, but since Mr. Large 
was talking to me I have looked into the 
law somewhat, and I find that I am not 
without authority to sustain my position, 
which is simply this: At the time my 
client, Pollock, bought this land, the deed 
of trust in question was fully released on 
the record, and had been for nearly two 
years. Every lawyer knows that the pub- 
lic records are kept to impart notice of 
their contents to the world, and Mr. 
Parks certainly will not be allowed to 
claim that he is not to blame in permit- 
ting the records to show the full release 
of his deed of trust for nearly two years 
without ever opening his head. If the 
public records do impart notice of all 
that is shown thereon, then Mr. Parks 
will be presumed to have known that his 
deed of trust was released of record, and 
the duty was upon him to take some ap- 
propriate action promptly to let the world 
know that the record of such release was 
fraudulent, if such was the fact. He had 
it in his power to protect himself and all 
purchasers, but he never said a word nor 
did a thing, but allowed my client to buy 
this land upon the assumption that the 
release was genuine. What should my 
client have done in the matter that he 
did not do? What step could he have 
taken to protect himself that he did not 
take ?” 
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“We have been talking about that, 
judge—” 

“Well, I see that you gentlemen are 
busy, and I will call again later.” 

As Judge Peck walked down the stairs, 
Sharp remarked to his partner and client, 
“Well, what do you think of that?” 

“I think that we are going to have a 
suit to set aside that release, that’s what 
I think about it,” replied Large. 

“Is that what you advise, Mr. Large?” 
inquired Parks. 

“Yes, sir, law or no law, equity or no 
equity, I would never give up hope until 
the court of last resort had found against 
me,” replied Large. 

“What do you think about Judge 
Peck’s contention, of the failure of Mr. 
Parks to let it be known that the release 
on the record was not genuine, or that it 
was fraudulent or forged?” asked Sharp. 

“TI wish to get a little more informa- 
tion from Mr. Parks before we make up 
our minds on this case,” replied Large, 
who addressed Mr. Parks: “Who paid 
the interest on this note, or was it ever 
paid ?” 

“Harry Smith sent me the interest.” 

“Did you ever have any actual knowl- 
edge that this release had been made on 
the records, or information of any facts 
or circumstances which might have led 
you to think that same had been made?” 

“Most emphatically, no sir.” 

“Were there any circumstances that 
might have led you to suspicion that 
there was anything wrong either with the 
note or the deed of trust, or that there 
had been any fraud perpetrated upon 
you ?” : 

“No, sir, not a thing. The simple 
facts are that after I loaned this money, 
Harry Smith sent me the interest reason- 

ably prompt, and I never had any talk 
with Harry or his father about the mat- 
ter since I made the loan. When the note 
matured, I notified Harry, and he sent 
a letter back that I should wait awhile 
longer. I then sent the note to you.” 


“TI see, Mr. Parks, and it is too bad 
that the matter has gotten into the con- 
dition it has, but it is not your fault. 
Harry Smith is insolvent, and nothing 
can be made off of him or his father 
either, so you will have to make this deed 
of trust stick, or lose your money. But, 
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as I view this case, I fail to see wherein 
you have been guilty of any laches or 
neglect. The case might be different had 
you had actual knowledge of the release 
on the record for some time before Pol- 
lock purchased, had you known of any 
facts or circumstances which might have 
led you to the conclusion that the release 
had been made. That point is not in the 
case, however.” 

“Well, about the best thing for us to 
do is to investigate this matter further, 
and advise Mr. Parks later as to what he 
can do about it,” said Sharp. 

“Yes, look into the matter thoroughly, 
gentlemen, and let me know what you 
think about it. I see it is just about my 
train time, and I will have to leave you. 
But you look this matter up and let me 
have your final conclusion right away,” 
instructed Parks. 

“Very well, sir, we will do that to- 
morrow, and you shall have something 
definite within a few days. Good-bye.” 

“Good-bye, gentlemen. Investigate, 
and file any suit necessary, and notify 
me.” 

About a week or ten days later Mr. 
Parks received the following letter from 
Large & Sharp: 

“Meadville, Mo., July 15, 1913. 
Mr. Samuel Parks, 
St. Louis, Mo. 
Dear Mr. Parks :— 

We have looked into your case against 
Pollock very carefully, and having 
reached the conclusion that you are en- 
titled to have the fraudulent release set 
aside, we have accordingly filed an action 
for that purpose against Pollock. The 
case will be for trial likely at the coming 
September term of our circuit court, 
which convenes the first Monday in that 
month. We will notify you later, how- 
ever, as to the exact trial date. 

Trusting that this action will meet with 
your approval as well as with success in 
in court, we are, 

Yours very truly, 
Large & Sharp.” 

At the next September term, ‘the case 
of Samuel Parks, Plaintiff, versus Ed- 
ward Pollock, Defendant, was called for 
trial, and was submitted to the court 
upon argument of counsel based upon 
the following agreed state of facts: 











“It is hereby stipulated and agreed by 
and between plaintiff and defendant in 
the above-entitled cause that this cause 
shall and may be submitted to the court 
and adjudicated upon the following facts, 
which are hereby expressly stipulated 
and agreed to be true, to wit.: That 
plaintiff on March 9, 1910, loaned to 
John Smith the sum of $3,000 at 6 per 
cent interest, same being evident by 
the certain promissory note of said Smith 
of said date secured by a deed of trust 
properly executed by said Smith and 
wife upon the real estate described in 
plaintiff’s petition; that said deed of 
trust was duly recorded in this county 
on March 10, 1910, in book 45, at page 
176, and that said note has never been 
paid, but there remains yet unpaid there- 
on the sum of $3,155.10; that plaintiff is 
still the owner and legal holder of said 
note and deed of trust; that said deed of 
trust appears on the records of said 
county to have been fully paid and sat- 
isfied on September 8, 1911, but that such 
release was made without the knowledge 
or consent of plaintiff, and that plaintiff 
had no knowledge of such release until 
on or about July 6,-1913; that at the time 
of the execution and delivery of said 
note and deed of trust, said John Smith 
was the owner in fee simple of said real 
estate, and that defendant is now the 
owner of the same, having purchased 
said real estate on or about January 2, 
1913, without notice of any fraud in said 
release, or that such release was not 
genuine, or that said note and deed of 
trust had not been paid and discharged, 
and that said deed of trust was fully re- 
leased on the records at the time plaintiff 
purchased said land.” 

The foregoing was the substance of the 
stipulation, and the cause being sub- 
mitted to the court, the judge pushed his 
black-rimmed spectacles down on his 
nose, and, looking first at plaintiff's coun- 
sel and then at defendant’s, began: 

“Gentlemen, you have here a case in 
which the equities appear to be about 
equally balanced. The issue is likely to 
prove as perplexing to courts as the old 
familiar question about the watermelon 
which grew upon a vine that extended 
through the fence upon another’s land 
usually proves to laymen. The court has 
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listened very carefully to the arguments 
of counsel, and has noted their conten- 
tion as to the principles which should 
govern this case. It is with some regret 
that the court has noted that neither 
counsel has cited any Missouri decision 
directly in point, nor so much so as to 
be a criterion. In volume 20 of the 
American & English Encyclopedia of 
Law, page 1072, the rule is laid down as 
follows: 

“ “Where there has been no actual pay- 
ment of the mortgage debt, and the dis- 
charge of the mortgage has been pro- 
cured by fraud or undue influence, or has 
been made by accident or mistake, equity 
will intervene and grant relief by reviv- 
ing the mortgage and giving it its origi- 
nal priority, especially when the rights 
of innocent third parties will not be 
affected thereby.’ A number of citations 
cited in the paragraph quoted will be 
found to sustain the doctrine announced, 
and among them one Missouri case. This 
statement of the rule, however, does .not 
settle the present issues, for the reason 
that in the case at bar the rights of inno- 
cent third parties are involved, but the 
rule just quoted does establish that plain- 
tiff has adopted the proper remedy on the 
facts stated. The only remaining ques- 
tion is as to which party should prevail, 
both equally appearing to be innocent. 
On this particular point, the law will be 
found laid down as follows in 20 Am. & 
Eng. Enc. Law, at page 1073: 

‘The rule has been laid down that if 
a mortgage is by mistake or fraud dis- 
charged of record, persons becoming 
mortgagees or purchasers after the dis- 
charge is placed upon record are entitled, 
as against unrecorded conveyances, to the 
same protection which the recording laws 
afford to subsequent purchasers and en- 
cumbrancers in good faith, who can be 
affected only by actual notice, or by no- 
tice of such facts as should have put 
them on inquiry. It has been said, how- 
ever, that between a mortgagee whose 
mortgage has been discharged of record 
solely through the accident or fraud of 
a third person, and the purchaser who 
buys the title in the belief, induced by 
such cancelation that the mortgage is 
satisfied and discharged, the equities are 
balanced, and the rights, in the order of 
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time, must prevail. The lien of the mort- 
gage must remain despite the apparent 
discharge. But this is apart from any 
default attributable to the holder of the 
lien. If through his negligence the rec- 
ord is permitted to give notice to the 
world that his claim is satisfied, he can- 
not, in the face of his own carelessness, 
have his mortgage enforced against a 
bona fide purchaser taking his own title 
on the faith that the registry is dis- 
charged.” The cases cited in this para- 
graph will also be found pertinent, as 
establishing the rule just quoted. Now 
applying these rules to the case at bar, 
it would seem that the plaintiff should 
not lose his deed of trust even though 
the defendant may have been a bona fide 
purchaser of the land without notice of 
the plaintiff’s lien on the same. Under 
the facts in this case, it appears that the 
release of plaintiff’s deed of trust was 
procured through fraud, and, in fact, 
must have been obtained by means of the 
production of a forged note before the 
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recorder of deeds. Counsel are familiar 
with our statute requiring the production 
of notes when a full release of a deed of 
trust is asked, and whatsoever note that 
was actually produced and canceled by 
the recorder in this case must have been 
a forgery. Gentlemen, the court would 
like to find for both plaintiff and defend- 
ant, but such a finding cannot be made. 
While the Missouri courts do not appear 
to have ever had this precise question 
before them, nor, in fact, has any state, 
yet in Luther v. Clay, 100 Ga. 236, 28 
S. E. 46, 39 L.R.A. 95, the court an- 
nounced the rule to be that a forged en- 
try of satisfaction is ineffectual in favor 
of a bona fide purchaser, and the finding 
in the present case will be for plaintiff, 
reviving his deed of trust by the setting 
aside of the fraudulent release.” 


SO 


The Law We Inherited 


The supreme fascination of the history of the development of the 
English court of chancery, borrowing, as it did, much from Roman 
sources, lies in the perpetual struggle between two great systems. 
The contest of jurisdictions between Lord Coke and Lord Bacon is 
a proverbial incident of the conflict, and its history places before 
the student the gradual evolution of a jurisprudence whose influence, 
contested at every step, became more and more admirable as it 
became better and better adapted to the needs of an increasingly 
complex civilization, until by the wonderfully skilful interweaving, 
at points of greatest friction, of two radically different systems, there 
was perfected what we know as the common law in its broader 
sense, the law which English colonists, the founders of American 
institutions brought with them to America for us to inherit. 


—John R. Nicholson. 
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Supervision over Private Charitable 
Institutions 
T HE first case to discuss the power 
of a state or municipality to control 
the solicitation of funds for charitable 
purposes is the California decision of Re 
Dart, 155 Pac. 63, L.R.A.1916D, 905, 
which holds that a municipal corpora- 
tion cannot, either in view of the consti- 
tutional recognition of the right to 
pursue happiness, or under the consti- 
tutional guaranty of religious liberty 
arbitrarily say, through its Charity Com- 
mission, what person or institution may 
or may not engage in charitable work 
dependent wholly or in part upon volun- 
tary contributions from the public. 
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In faith and hope the world will disagree, 
But all mankind's concern is charity.— Pope. 






The question arose on an application 
for a writ of habeas corpus to secure the 
release of a Salvation Army officer from 
custody to which he had been committed 
for alleged violation of an ordinance cre- 
ating a Municipal Charities Commission 
and an ordinance prohibiting begging in 
the public streets. 

The court observes: “Here is a great 
and living charity doing good to thous- 
ands of the needy and heavy-laden of Los 
Angeles, struck dead because it does not 
make over the management of its affairs 
to a local board of “representative citi- 
zens,” and cannot agree that it will dis- 
pense the bounty which it receives exclu- 
sively for local purposes. Charity is not 
only to begin at home, but to end at 
home, saving as under ‘permit’ it may be 
suffered to go abroad. The quality of 
mercy (and so necessarily of charity), 
we are told, 

—‘is not strained; 
It droppeth as the gentle rain from heaven 
Upon the place beneath.’ 

“But in Los Angeles it is to be strained 
and drop as from a sprinkling pot in the 
guiding hand of the Charities Commis- 
sion. alts 

“Certain features of these ordinances 
at once strike the reader. Money may be 
freely sent abroad by any ‘established 
church’ for the uplift of the soul of the 
Senegambian, and this is very well; but 
no penny can be sent to Belgium, to Po- 
land, to Serbia to still the wailing of 
the children or allay the anguish of the 
women except under a ‘permit’ from the 
Charities Commission. Nay. more, in 
the city of Los Angeles itself its needy 
childhood goes unfed and unclothed, its 
dependent womanhoo< unprotected and 
uncared for by organized charities, ex- 
cept they have a ‘permit.’ Surely here, 
if anywhere, is 

‘The organized charity, scrimped and iced 
In the name of a cautious statistical Christ’ 
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“Can the municipal authorities of a 
city arbitrarily say what person or what 
institution may or may not engage in 
charitable work dependent wholly or in 
part upon voluntary contributions from 
the public? Unhesitatingly we answer 
that this cannot be done; that it consti- 
tutes an attempt to use the police power 
in an arbitrary, unreasonable, and op- 
pressive manner. It necessarily contains 
an assertion of the power to prohibit and 
suppress vocations and _ occupations 
which, entirely aside from their religious 
character, are from a worldly point of 
view in and of themselves not only harm- 
less, but positively beneficial to humanity. 
The power to pass reasonable regulations 
in such a case bears no relationship to 
the power to prohibit or suppress. 

“Such charitable work is not to be con- 
founded with beggary, which imports 
personal gain. Most often those who de- 
vote themselves to such charities live 
lives of self-denial and self-abnegation 
for the sake of others. And the utmost 


limit of reasonable regulation in the mat- 
ter is reached by acts protecting the pub- 
lic from charlatans and impostors, insur- 
ing knowledge on the part of the donors 


of the purposes to which their contribu- 
tions may be put, coupled with adequate 
safeguards against malversation as to 
the funds received. 

“But in further support of the argu- 
ment that the Charities Commission or 
the municipal council may thus forbid a 
man from devoting his life to this form of 
self-denial and good works, it is said that 
neither the Constitution of the United 
States nor the Constitution of this state 
guarantees him the right so to do as they 
guarantee him the free exercise of his 
religion. They donot. Neither do they 
guarantee to a man the right to love, to 
show mercy, to forgive his enemies, or to 
walk in the path of rectitude. The exist- 
ence of some human rights is taken for 
granted in both of those august instru- 
ments. 

“But if driven to authority to support 
this declaration, we can at least point out 
that the Declaration of Independence 
recognizes the right of all mankind to 
pursue happiness. When that pursuit 
takes the innocent and admirable form of 
effort to better the lot of the poor and 
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oppressed, whether happiness be found 
solely in the consciousness of the doing 
of kindly deeds, or whether it be found 
in the conviction that one is thereby fol- 
lowing the precepts of a Divine Teacher, 
in either case it lies not within the or- 
dained powers of our government, 
national, state, or municipal, to say that 
such a vocation shall not be followed, 
such a life shall not be led. 

“The two religions exercising the most 
potent influence in shaping the material 
and spiritual destinies of the white 
skinned races are the Jewish and the 
Christian. To these, as to all others, per- 
fect freedom of exercise is constitution- 
ally guaranteed. In both of these re- 
ligions charity is the central word. It is 
enjoined, not as a good thing or a wise 
thing, or as a kindly thing only, but as a 
fundamental part of the religion itself. 
Says the Jewish faith: ‘On three things 
the world is stayed; on the Torah (the 
law) and on worship and on the bestowal 
of kindness.’ 

“*Now the end of the commandment 
is charity out of a pure heart,’ says Paul 
to Timothy. 

“Charity is the scope of all God’s 
commands,’ preaches Chrysostom. 

“All perfection of the Christian life 
is to be attained according to charity,’ 
declares Thomas Aquinas. 

“Does it need more, does it need so 
much, to show that in these religions the 
bestowal of charity, the devotion of life 
to charity, are a part of the religion it- 
self? And does it demand discussion to 
establish so plain a truth as that touch- 
ing religion there is a doubtful zone 
which legislation should be most reluct- 
ant to enter? 

We have quoted to this extent from 
Justice Henshaw’s opinion because of 
the importance of the principles laid 
down and the felicitous manner in 
which they are presented. 

The annotator of this decision in 
L.R.A. calls attention to the interesting 
case of People ex rel. State Charities v. 
New York Soc. (1900) 161 N. Y. 233, 
55 N. E. 1063, reversing (1899) 42 App. 
Div. 83, 58 N. Y. Supp. 953, in which it 
is held that the constitutional and statu- 
tory provisions of the state giving the 
state board of charities power to enact 
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rules and regulations for the government 
and management of charitable institu- 
tions do not apply to a society for the 
prevention of cruelty to children, as such 
society is not a charitable institution or 
corporation within the meaning of the 
Constitution and statutes, although its 
purposes are in the broadest sense charit- 
able, and it has legal capacity to take and 
administer gifts and bequests that would 
be called charitable under general rules 
of law applicable to trusts, as the scheme 
of state supervision was not intended to 
apply to every institution engaged in 
some good or commendable work for the 
relief of humanity from some of the ills 
with which it is afflicted, but only to 
those maintained in whole or in part by 
the state or some of its political divisions 
through which charity, as such, is dis- 
pensed by public authority to those hav- 
ing claim upon the generosity or bounty 
of the state, and having the distribution 
of relief or public aid, the fruit of tax- 
ation levied alike upon the willing and 
unwilling. And the fact that the society 
received from the city $30,000 per an- 
num did not affect its status as a charit- 
able organization, as, in receiving and 
disbursing that sum of money, it neither 
received nor administered any charity, 
but was simply allowed something by the 
city for doing work that otherwise would 
devolve upon the police department, 
which the society could do better and 
with much less expense than the police. 
It should be noted that this case does 
not discuss the power of the state to ex- 
ercise supervision over private charitable 
institutions, but only the question wheth- 
er defendant came within the constitu- 
tional and statutory provisions which 
purport to be applicable to institutions, 
societies, and associations, whether state, 
county, municipal, incorporated, private 
or otherwise, which are of a charitable, 
eleemosynary, reformatory, or correc- 
tional character or design. 


Professional Ethics. 


. HE Committee on Professional Eth- 

ics of the New York County Law- 
yers Association has answered questions 
as follows: 


Question: Judge—Solicitation for a 
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Charity by a Judge as such,—disap- 
proved. The attention of the Committee 
has been directed by an inquirer to a 
case in which the occupant of judicial 
position, on the official letterhead of his 
court, on which he is designated as a 
judge thereof, has addressed a circular 
letter to members of the bar commend- 
ing to their favorable attention a very 
worthy charity, of which the judge is 
president, and inclosing to the member 
of the bar a number of tickets for an 
entertainment of such charity. The 
charity is in every way commendable. 
The ticket refers to the judge by his 
official title as president. The communi- 
cation sent by him requests the member 
of the bar to contribute to the charity in 
one of several ways, one of which is by 
accepting the enclosed tickets and mak- 
ing checks payable to the charitable in- 
stitution. The letter is one which might 
properly be sent as a letter of solicitation 
to any member of the bar by the presi- 
dent of any charitable institution. The 
inquirer asks whether, in the opinion of 
the Committee, it is improper for the 
president of the institution, while occupy- 
ing judicial position, to address circular 
letters to members of the bar upon the 
letterhead of his court, and inclosing 
tickets urging assistance to the charity. 
Answer: In the opinion of the Com- 
mittee, solicitation of subscriptions to a 
charity from members of the bar by a 
judge, in the manner indicated in the 
question, should be disapproved as of 
questionable propriety. 


Question: Employment—Employment 
of attorney by corporation to give legal 
advice to its members,—disapproved. A 
group of business men form a member- 


ship corporation for the purpose, 
amongst many other things, of employ- 
ing an attorney under an annual retainer 
to supply them (a) with reports upon 
the state of the law applicable to any 
given state of facts of interest in connec- 
tion with the business of any of the mem- 
bers, and (b) to furnish legal advice to 
the members in connection with any of 
their business affairs. The corporation 
does not advertise that it furnishes ad- 
vice, nor does it receive inquiries, but it 
directs any member applying for advice, 
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to communicate directly with the attor- 
ney and to receive the advice directly 
from him. The attorney is not in any 
way under the control of the association 
in connection with advice so given and 
he exercises his own discretion and inde- 
pendent judgment with respect to all ap- 
plications for advice. I might add that 
in the letters sent out to its members, the 
corporation makes the following state- 
ment: 

“All inquiries as to legal matters 
should be addressed directly to the gen- 
eral counsel of the association, John Doe, 
at this office, who will reply direct. He 
will make no- charge for information as 
to the state of the law applicable to any 
state of facts, except where unusual or 
extended research is required, when he 
will, before proceeding, notify the in- 
quirer as to the exact cost.” 

The service which the attorney renders 
to the individual members directly does 
not include any legal service of any char- 
acter, other than the reporting upon the 
state of the law and the giving of advice 
in connection with the questions sub- 
mitted. 

The members pay annual dues, out of 
which the lawyer is compensated. 

Is his position unethical or illegal in 
this connection? 

Answer: In the opinion of the com- 
mittee, the practice referred to comes 
within the condemnation of section 280 
Penal Law, as construed in Re Co-opera- 
tive Law Co. 198 N. Y. 479, 139 Am. 
St. Rep. 839, 92 N. E. 15, 19 Ann. Cas. 
879, 32 L.R.A.(N.S.) 55; Re National 
Jewelers Bd. of Trade, New York Law 
Journal, March 2d, 1916; Meisel v. 
National Jewelers Bd. of Trade, 90 Misc. 
19, 152 N. Y. Supp. 913, and is therefore 
— to members of the New York 

ar. 

Question: A lawyer has a contingent 
arrangement for the prosecution of an 
action, in which there is but one witness 
with knowledge of the substantial facts; 
this witness declines to testify unless 
compensated for his time and attendance 
at a rate in excess of the legal fees. The 
client refuses to accede to the demand of 
the witness. 

(a) Can the attorney properly advise 
his client to pay the witness the amount 
of his demand? 
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(b) Believing that it will be fruitless 
to rely upon eliciting the truth from the 
witness unless his demand is granted, 
can the lawyer properly refuse to proceed 
with the trial upon the client’s refusal 
to accede? 

Answer: In opinion of the Commit- 
tee,— 

The first question (a) should be 
answered in the negative. A lawyer 
should not advise his client to pay money 
to unseal the lips of a witness. 

The Committee deems it desirable to 
call attention in this connection to the 
following judicial decisions: “The pay- 
ment of a sum of money to a witness ‘to 
tell the truth’ is as clearly subversive of 
the proper administration of justice as to 
pay him to testify to what is not true.” 
Re Robinson, 151 App. Div. 589, 136 N. 
Y. Supp. 548. It has been held that a 
contract to pay a witness who resides 
within the State, and is amenable to 
process therein, an amount in excess of 
the legal fees for attending as a witness 
and testifying only as to the facts within 
his knowledge, is contrary to public pol- 
icy and void. Clifford v. Hughes, 139 
App. Div. 730, 124 N. Y. Supp. 478; see 
also Cowles v. Rochester Folding Box 
Co. 81 App. Div. 414, 80 N. Y. Supp. 
811; Neece v. Joseph, 30 L.R.A.(N.S.) 
278. But it seems that the payment of 
the actual expenses and a reasonable 
compensation for time lost to persons in 
impoverished circumstances (Re Scha- 
piro, 144 App. Div. 1, 9, 128 N. Y. Supp. 
852) and perhaps to others (Re Robin- 
son, 151 App. Div. 589, 600, 136 N. Y. 
Supp. 548), is not necessarily improper 
when there is no attempt to influence the 
testimony of the witness. Such payment 
should be disclosed to the jury as bearing 
on the credibility of the witness. Green 
v. Metropolitan Street R. Co. 60 App. 
Div. 317, 70 N. Y. Supp. 123. 

The second question (b) should also 
be answered in the negative. An attor- 
ney may not withdraw from a litigation 
without just cause. The service which 
he undertakes to render is entire. He 
should advise his client fully respecting 
the situation, and, if his client insists, 
should subpcena the witness and proceed 
to trial. He need not assume that the 
witness will not tell the truth. 
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The foundations of justice are that no one shall be harmed, and next that the common weal be served.—Cicero. 


Animals — owner's knowledge — 
necessity. While the owner of a dog is 
not liable, in the absence of statutory 
provision, for any injury it may inflict 
upon another, unless he has notice of its 
inclination to commit such injury, the 
modern and more reasonable doctrine is 
said in the Oklahoma case of Tubbs v. 
Shears, 155 Pac. 549, L.R.A.1916D, 1032, 
to be that he need not have actual notice 
thereof in order to make him liable. Such 
notice may be either actual or construc- 
tive. Knowledge of one attack by a dog 
is sufficient to charge the owner with 
liability for all its subsequent acts. 


Carrier — loss by act of God — 
liability. Where, in the course of trans- 
portation, goods are injured by an un- 
precedented flood, and there is no neg- 
ligence on the part of the common car- 
rier in taking care of the goods, or 
otherwise, the loss is attributable to the 
flood as an “act of God,” and the carrier 
is held not liable in the Florida case of 
Seaboard Air Line R. Co. v. Mullin, 70 
So. 467, L.R.A.1916D, 982. 


Carrier — loss of goods — negli- 
gence and act of God. Where goods 
are lost or injured as a result of the neg- 
ligent act of the carrier to whom they 
have been delivered for transportation, 
concurring with an act of God, the car- 
rier, it is held in the Florida case of Gulf 


Coast Transp. Co. v. Howell, 70 So. 567, 
annotated in L.R.A.1916D, 974, cannot 
maintain that the act of God was the sole 
proximate cause of the loss of or injury 
to the goods, so as to relieve it from 
liability. 


Carrier — lost ticket — expulsion 
of passenger. A carrier it is said in 
the South Carolina case of Adams v. 
Southern R. Co. 87 S. E. 1007, anno- 
tated in L.R.A.1916D, 1183, may expel 
from the train a passenger who fails to 
produce a ticket or pay fare, although by 
producing a baggage check he shows that 
he had a ticket, which he claims to have 
lost. 


Carrier — negligence — space be- 
tween platforms. The maintenance by 
an electric interurban railway company 
of a space of 7 to 10 inches between the 
platforms of cars in its trains, between 
which passengers are permitted to pass 
while the trains are in motion, is held not 
to constitute prima facie negligence in 
the Utah case of Conway v. Salt Lake & 
O. R. Co. 155 Pac. 339, annotated in 
L.R.A.1916D, 1109, in case a passenger 
falls between them to his injury, in at- 
tempting to pass from one car to another. 


Carrier — negligent delay — effect. 
Whether a common carrier is liable for 
injury to goods, where, after being neg- 





414 


ligently delayed in transit, they, while 
still in transit, are injured by an act of 
God, such as an unprecedented flood, is 
held in the Florida case of Seaboard Air 
Line R. Co. v. Mullin, 70 So. 467, anno- 
tated in L.R.A.1916D, 982, to depend 
upon whether the negligent delay of the 
carrier has a proximate casual relation, 
or a mere remote or casual relation, to 
the subsequent injury. 


Carrier — time for action — rea- 
sonableness — waiver. A contract for 
an interstate shipment of cattle contained, 
among other things, a stipulation that an 
action by the shipper to recover damages 
because of injuries and delays occurring 
during the transportation must be com- 
menced within ninety-one days after the 
happening of the injuries and delays. 
That the provision-is neither unreason- 
able nor invalid is held in Ray v. Mis- 
souri, K. & T. R. Co. 96 Kan. 8, 149 Pac. 
397, L.R.A.1916D, 1046. Nor do mere 
negotiations between the parties as to 
settlement or compromise of the claim 
waive the contract limitations, nor estop 
the carrier from insisting that the right 
to sue had been lost by the lapse of time. 


Charity — negligence — liability. 
Charitable associations conducting hos- 
pitals are held not liable, in Nicholson v. 
Atchison, T. & S. F. Hospital Asso. 97 
Kan. 480, 155 Pac. 920, L.R.A.1916D, 
1029, for the negligence of their physi- 
cians and attendants resulting in injury 
to patients, unless it is shown that the 
association maintaining the hospital has 
not exercised reasonable care in the em- 
ployment of its physicians and attendants. 
This rule is applied in an action by the 
father of a deceased employee of a rail- 
road company against a hospital associa- 
tion for the neglect of its physicians and 
attendants in failing to give the son suit- 
able care and attention, where it appears 
that the defendant is an association main- 
tained by the railroad company for the 
treatment of its employees while sick, 
and is supported by the monthly con- 
tributions of all its employees, who, so 
long as they remain in the service of 
the railroad company and contribute to 
the fund, are entitled to the benefits 
of the hospital free of charge. 
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Contempt — assault on _ juror. 
That a witness is not guilty of contempt 
in assaulting a juror for a statement 
made by the juror, after the termination 
of the trial, as to the veracity of the wit- 
ness, is determined in the South Caro- 
lina case of Re Glenn, 88 S. E. 294, which 
is accompanied in L.R.A.1916D, 1190, by 
a note on misconduct toward jurors as 
contempt. 


Contract — execution of parol prom- 
ise required to be in writing — right 
of creditors. A conveyance by a man to 
his fianceé, in consideration of which 
she fulfils her promise to marry him, it is 
held in Miller v. Sire, 140 C. C. A. 118, 
224 Fed. 424, cannot be set aside by his 
creditors under a statutory provision 
making every agreement which is made 
in consideration of marriage void unless 
in writing, although his promise to make 
the conveyance was in parol. 

The right of creditors to avoid a debt- 
or’s contracts or conveyances upon the 
ground of the statute of frauds is treated 
in the note accompanying the foregoing 
case in L.R.A.1916D, 1211. 


Contract — effect of statement on 
margin of paper. The mere fact that a 
proposal for contract on behalf of a cor- 
poration by one having authority to bind 
the corporation is written upon stationery 
containing a statement on the margin in 
small type that all proposals are subject 
to approval of the executive office, which 
is not referred to in or made part of the 
proposal, is held in B. F. Sturtevant Co. 
v. Fireproof Film Co. 216 N. Y. 199, 110 
N. E. 440, not to make approval by. the 
executive office and notification of the 
other contracting party necessary to bind 
him to his written acceptance of the pro- 
posal. 

This decision is accompanied in L.R.A. 
1916D, 1069, by a note on matter in let- 
terhead, bill-head, or on margin of paper 
on which contract is written as part of 
contract or as notice affecting the rights 
of the parties. 


Corporation — contract of director 
to repurchase stock from manager — 
validity. A contract by a director of 
a corporation, without the knowledge of 








the stockholders, to repurchase stock sold 
to the manager of the corporation, upon 
discontinuance of his employment from 
any cause, is held contrary to public pol- 
icy and void in the Wisconsin case of 
Timme v. Kopmeier, 156 N. W. 961, an- 
notated in L.R.A.1916D, 1114. 


Corporation — transfer to new one 
— liability. Where a gas, electric light, 
and power company, after an explosion 
inflicting injuries for which it is liable 
in damages, makes a conveyance, omni- 
um bonorum, to a new corporation, 
under circumstances which warrant the 
conclusion that the new company is mere- 
ly a continuation or reorganization of the 
old company, the person injured, it is 
held in Wolff v. Shreveport Gas, E. L. & 
P. Co. 138 La. 743, 70 So. 789, L.R.A. 
1916D, 1138, may recover against either 
corporation, or both. 


Damages — civil damage act — 
elements — excessiveness. In estimat- 
ing the damages in an action for alleged 
loss of support because of the sale of 
intoxicating liquors to plaintiff’s hus- 
band, it is held in the Nebraska case of 
Whipple v. Rosenstock, 155 N. W. 898, 
that the jury may consider the situation 
of the deceased, his annual earnings, if 
any, his habits, health, and reasonable 
expectancy of life. 

It is further held that while the right 
of support is not limited to the bare 
necessaries of life, yet in no case can the 
judgment be for a greater sum than the 
value of the means of support of which 
plaintiff has been deprived. 

This decision is accompanied in L.R.A. 
1916D, 940, by a note containing illustra- 
tive cases as to inadequate or excessive 
damages, assessed for death through in- 
toxication. 


Damages — physical injury — men- 
tal anguish — inability to attend sick 
wife. Damages for injury to a pas- 
senger, it is held in St. Martin v. New 
York, N. H. & H. R. Co. 89 Conn. 405, 
94 Atl. 279, cannot include an allowance 
for mental anguish because he was pre- 
vented from being with his wife in her 
last illness, was distressed about her con- 
dition and that of their children, and 
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worried because he did not know where 
she was buried. 

Mental anguish over the collateral con- 
sequences of an injury as an element of 
damages for a personal injury is the sub- 
ject of the note appended to the fore- 
going case in L.R.A.1916D, 1035. 


Deed — condition subsequent — 
prohibition of sale. A provision in a 
deed that the grantee is not to sell the 
land in the lifetime of the grantor is held 
a condition subsequent in Kentland Coal 
& Coke Co. v. Keen, 168 Ky. 836, 183 
S. W. 247, annotated in L.R.A.1916D, 
924, which further holds that such con- 
dition is valid but that the failure of the 
grantor to proceed for a forfeiture on 
condition broken waives the forfeiture. 


Eminent domain — raising grade of 
street — liability of railroad. A rail- 
road company which, for its own pur- 
poses, raises the grade of a street to carry 
it over its tracks, although it acts under 
authority of the municipality, is held lia- 
ble in damages in the North Carolina 
case of Bennett v. Winston-Salem South- 
Bound R. Co. 87 S. E. 133, annotated in 
L.R.A.1916D, 1074, for the interference 
thereby caused to the abutting owner’s 
access to the street. 


Evidence — trailing by dog — ad- 
missibility. Evidence of the act of a dog 
in trailing one accused of crime is held 
not admissible if it was not allowed to 
follow its inclination during the process, 
in the South Carolina case of State v. 
Brown, 88 S. E. 21, L.R.A.1916D, 1295, 
which further determines that one rely- 
ing upon trailing by a dog to establish 
crime must show that the trailing was 
done within such time after the commis- 
sion of the crime that the dog would be 
efficient. It is also laid down that ina- 
bility to cross-examine a dog does not 
render evidence of its act in trailing one 
accused of crime inadmissible. 


Food — action by agent. That one 
who, as agent for her husband, pur- 
chases meat for food, of which she sub- 
sequently partakes, and is made ill by its 
unfitness, cannot hold the seller liable in 
damages as for breach of warranty, since 
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no contractual relation exists between 
them, is decided in Gearing v. Berkson, 
223 Mass. 257, 111 N. E. 785, L.R.A. 
1916D, 1006. 


Food — implied warranty — action 
for injury. One whose wife, as his 
agent, purchases meat for food, may, it 
is determined in Gearing v. Berkson, 223 
Mass. 257, 111 N. E. 785, L.R.A.1916D, 
1006, hold the vendor liable in damages 
in case he is made ill by its unfitness, 
under a statute providing that where the 
buyer makes known to the seller the pur- 
pose for which goods are required, and 
relies on the seller’s skill and judgment, 
there is an implied warranty that the 
goods shall be reasonably fit for such pur- 
pose. 


Gas — leakage — injury — liability. 
A gas company owning the service pipe 
from its main pipe to the meter through 
which it is measured and delivered to the 
consumer, is held responsible in Wolff 
v. Shreveport Gas, E. L. & P. Co. 138 
La. 743, 70 So. 789, L.R.A.1916D, 1138, 
for its capacity to retain the gas con- 
veyed through it; and the consumer is 
responsible for the condition of the pipes 
which supply the house, from the meter ; 
and, when both service and supply, or 
house, pipes are allowed to deteriorate, 
and the gas, leaking from them, ignites 
and expledes, inflicting injury upon a 
passer-by in the street, the company is 
liable, in solido with the consumer, in 
damages. 


Grand jury — unauthorized person 
in room — effect. An indictment is 
held vitiated in Lathem v. United States, 
141,C. C. A. 250, 226 Fed. 420, anno- 
tated in L.R.A.1916D, 1118, by the pres- 
ence in the grand-jury room to preserve 
the evidence on which it is founded, of a 
stenographer not authorized by statute, 
although he was a clerk in the office of 
the district attorney and subscribed an 
oath to keep secret the proceedings be- 
fore the grand jury. 


Insurance — indemnity — injury 
from typhoid fever. Damages which 
an employer is compelled to pay because 
of typhoid fever contracted by his em- 
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ployees from water furnished them to 
drink are held to arise out of bodily in- 
juries accidentally inflicted, within the 
meaning of a policy insuring the em- 
ployer against liability for such damages 
in AZtna L. Ins. Co. v. Portland Gas & 
a Co. 229 Fed. 552, L.R.A.1916D, 
1027. 


Insurance — right of divorced wife. 
A wife named as beneficiary in a frater- 
nal benefit certificate, who thereafter pro- 
cures an absolute divorce, without 
accruing alimony is held to forfeit her 
rights to such benefits in the Nebraska 
case of Giffin v. Grand Lodge, A. O. U. 
W. 157 N. W. 113, L.R.A.1916D, 1168, 
where the law of the state or the by-laws 
of the society restrict the payment of its 
benefits to the families, heirs, blood rela- 
tions, affianced wife, or persons depend- 
ent upon the member. 


Intoxicating liquor — disposing of 
stock — necessity of license. A stat- 
ute requiring a license to sell or dispose 
of intoxicating liquors is held in the 
Washington case of Ketler v. Murrey, 
154 Pac. 1084, annotated in L.R.A. 
1916D, 1009, not to apply to a sale of a 
stock of such liquors as part of a hotel, 
restaurant, and saloon business. 

Although there is some conflict, the 
weight of authority and better reasoning 
seem to sustain the position taken in this 
case, that the sale of stock of liquor not 
in the ordinary course of business is not 
within the statutes regulating, but not 
absolutely prohibiting, the sale of intoxi- 
cating liquor. 


Judgment — negligence — other 


acts. A judgment rendered in a suit 
brought by a passenger to recover for 
injuries sustained while alighting from 
a street car is held a bar to a subsequent 
suit brought by the same passenger 
against the same defendant to recover 
for the same injuries, in McKnight v. 
Minneapolis Street R. Co. 127 Minn. 207, 
149 N. W. 131, annotated in L.R.A. 
1916D, 1164, although the particular acts 
of negligence charged may be different in 
the two suits, as the cause of action in 
both suits is the violation of the ultimate 
duty to afford safe egress from the car. 
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Master and servant — assumption 
of risk — injury. A brakeman is held 
in Karns v. Atchison, T. & S. F. R. Co. 
87 Kan. 154, 123 Pac. 758, L.R.A.1916D, 
1042, not to have assumed the risk of in- 
jury from a defect in a coupling and 
drawbar of which he was ignorant, and 
which he had no reasonable opportunity 
to discover by inspection. 


Master and servant — electricity — 
trouble man, assumption of risk. 
Where, by reason of a storm, the high 
voltage wires of an electric light com- 
pany are brought into contact with the 
wires of a telephone company, and a 
well-informed trouble man, employed by 
the telephone company, is sent, with in- 
structions to locate the trouble and to 
report thereon, but not to attempt to clear 
the wires, his knowledge and instructions 
should be sufficient to warn him against 
touching the wires; and his taking hold 
of a telephone wire to find out whether 
it was in contact with an electric light 
wire is held in Borell v. Cumberland 
Teleg. & Teleph. Co. 133 La. 630, 63 So. 
247, L.R.A.1916D, 1064, to have been 
the sole, proximate cause of the injury 
that he sustained by reason of the fact 
that the telephone wire was in contact, 
direct or indirect, with the electric light 
wire and was carrying its voltage; and 
he has no action in damages against the 
corporation operating the electric light 
plant, any more than against the tele- 
phone company. 


Master and servant — kick by mule 
— liability of master. That a servant 
who, while stooping near a mule’s heels, 
hits it with a whip, cannot hold his mas- 
ter liable for injury from the kick forth- 
with administered to him by the mule, is 
determined in the Kentucky case of Con- 
solidation Coal Co. v. Pratt, 184 S. W. 
369, L.R.A.1916D, 1229. 


Master and servant — risk of elec- 
tric wires. A servant employed to reset 
electric poles, requiring his climbing 
amongst live wires for the purpose of 
attaching a pulley to the old poles used 
in hoisting the new ones, is held in Perry 
v. Ohio Valley Electric R. Co. 72 W. Va. 
282, 78 S. E. 692, L.R.A.1916D, 962, to 
assume the risk of all ordinary dangers 
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incident to so hazardous an employment, 
but not the risk of unknown and abnor- 
mal dangers due to the master’s negli- 
gence, such as an uninsulated joint. 


Master and servant — workmen's 
compensation — aggravation of exist- 
ing condition. That the further injury 
of a weak heart so as to incapacitate its 
owner for physical labor by the perform- 
ance of the duties of his employment, 
such as pulling carpet from a roll to re- 
pair it, may, although the required exer- 
tion was not such as to affect a healthy 
person, be found to be a personal injury 
arising out of the employment within the 
meaning of the workmen’s compensation 
act, so as to entitle the injured person to 
full compensation under the act, is held 
in Madden’s Case, 222 Mass. 487, 111 
N. E. 379, L.R.A.1916D, 1000. 


Master and servant — workmen's 
compensation — assault by fellow 
servant. If an employee is assaulted by 
a fellow workman, whether in anger or in 
play, an injury so sustained, is held in the 
Nebraska case of Pierce v. Boyer-Van 
Kuran Lumber & Coal Co. 156 N. W. 
509, L.R.A.1916D, 970, not to arise “out 
of the employment,” and the employee 
is not entitled to compensation therefor 
under the employers’ liability act. 


Master and servant — workmen's 
compensation drinking poison. 
Death of a servant by poison, occa- 
sioned by his drinking from a bottle a 
poisonous fluid having the appearance of 
water, under the impression that it was 
drinking water, while at work on prem- 
ises on which the workmen supplied 
themselves with drinking water from a 
neighboring well, by means of buckets 
and bottles, on account of the unsatis- 
factory condition of the city water fur- 
nished in the building by means of pipes, 
is held an injury which arose in the 
course of his employment and resulted 
therefrom, within the meaning of the 
workmen’s compensation act in the West 
Virginia case of Archibald v. Ott, 87 S. 
E. 791, L.R.A.1916D, 1013. 


Master and servant — workmen's 
compensation — driving automobile 
at excessive speed. Driving an auto- 
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mobile on a public highway at a speed 
prohibited by statute under penalty, is 
held in the California case of Fidelity & 
D. Co. v. Industrial Acci. Commission, 
154 Pac. 834, L.R.A.1916D, 903, to be 
wilful misconduct, which will prevent the 
recovery of compensation for the death 
of an employee so doing, under a work- 
men’s compensation act providing com- 
pensation for injuries arising in the 
course of employment except in case of 
wilful misconduct on the part of the em- 
ployee. 


Master and servant — workmen's 
compensation — forcing air into body. 
The rupture of-an employee’s intestines 
by the forcing of compressed air into his 
body by a fellow employee, when, con- 
trary to rules, he is using the hose to 
remove dust from his clothing after 
working hours, is held not an injury in- 
cidental to and growing out of the 
employment within the workmen’s com- 
pensation act, in the Wisconsin case of 
Federal Rubber Mfg. Co. v. Havolic, 156 
N. W. 143, L.R.A.1916D, 968. 


Master and servant — workmen's 
compensation — quenching _ thirst. 
Acts of ministration by a servant unto 
himself, such as quenching his thirst, re- 
lieving his hunger, protecting himself 
from excessive cold, and numerous 
others, readily conceivable, performance 
of which while at work are reasonably 
necessary to his health and comfort, are 
held in the West Virginia case of Archi- 
bald v. Ott, 87 S. E. 791, L.R.A.1916D, 
1013, to be incidents of his employment 
and acts of service therein, within the 
meaning of the workmen’s compensation 
act, though, in a sense, they are personal 
to himseif, and only remotely and indi- 
rectly conducive to the object of the em- 
ployment; and an accidental injury 
sustained in the performance of such an 
act is compensable under said statute, as 
one incurred in the course of the employ- 
ment and resulting therefrom. 


Master and servant — workmen's 
compensation act — affray — wilful 
conduct. That the killing of a night 
watchman in an affray with police offi- 
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cers whom he mistakes for robbers can- 
not be said to be by reason of his serious 
and wilful misconduct within the excep- 
tion in the workmen’s compensation act, 
is held in Re Harbroe, 223 Mass. 139, 
111 N. E. 709, L.R.A.1916D, 933. 


Master and servant — workmen's 
compensation act — strain as accident. 
A strain of muscles causing incapacity 
to work, by lifting, in the regular duties 
of the employment, is held, although 
there is no external evidence of injury, 
an accident within the meaning of the 
workmen’s compensation act, in the Wis- 
consin case of Bystrom Bros. v. Jacob- 
son, 155 N. W. 919, L.R.A.1916D, 966. 


Money received — action — officer 
of corporation. That an action for 
money had and received is maintainable 
against one who, as a president and gen- 
eral manager of a corporation, received 
money to which the plaintiff was entitled, 
and to which the corporation had no 
right, where the officer knew of the plain- 
tiff’s right to the money is held in Alex- 
ander v. Coyne, 143 Ga. 696, 85 S. E. 
831, annotated in L.R.A.1916D, 1039. 
The rule is well settled that an agent 
receiving money for his principal, to 
which the latter is not entitled, is liable 
to the true owner in an action for money 
had and received if he still retains the 
money, or where he has paid it over to 
the principal after notice or knowledge 
of a paramount right in a third person. 


Municipal corporation — abating 
nuisance — aid of court. A municipal 
corporation, in the exercise of a power 
granted in the charter “. to de- 
fine what shall be a nuisance in the city, 

and to abate such nuisance by 
summary proceedings, and to punish the 
authors by penalties, fines, and imprison- 
ment,” may not, it is held in the Okla- 
homa case of Billings Hotel Co. v. Enid, 
154 Pac. 557, annotated in L.R.A.1916D, 
1016, invoke the aid of a court of equity 
to abate a nuisance consisting of a room- 
ing house where intoxicating liquors are 
sold contrary to § 13, chap. 70, Session 
Laws 1911, and the city charter, and de- 
fined by both to be a nuisance. 











Municipal corporation — delegated 
power — creation of offices. In con- 
ferring upon municipalities appropriate 
quasi legislative powers for local govern- 
mental purposes, it is held in Jacksonville 
v. Bowden, 67 Fla. 181, 64 So. 769, that 
the legislature does not violate the im- 
plied principle of organic law that the 
legislature shall not delegate its general 
lawmaking power. 

Nor is uniformity required in the char- 
acter and number or in the powers and 
duties of municipal officers, and it is 
entirely clear that the legislature may 
authorize a municipality to create and 
abolish its own municipal offices, and to 
define and change their powers and 
duties. 

The authority which may be delegated 
by the legislature to a municipality or 
county over its officers without violating 
the constitutional restriction against a 
delegation of legislative power is con- 
sidered in the note appended to the fore- 
going decision in L.R.A.1916D, 913. 


Municipal corporation — erroneous 
destruction of building. Wherea city 
council, acting in its official capacity, au- 
thorizes the city’s agents and officers to 
construct a sidewalk adjacent to plain- 
tiff’s property, and, through a mistaken 
belief that a portion of plaintiff’s build- 
ing extends into the street, and is an 
unlawful obstruction thereon, authorizes 
such agents of officers to remove the 
same by going upon such private prop- 
erty and cutting off the portion of the 
building claimed to thus form an obstruc- 
tion, and committing other acts of tres- 
pass thereon, the municipality is held 
liable in Persons v. Valley City, 26 N. D. 
342, 144 N. W. 675, and must respond 
in damages for such wrongful trespass. 

The liability of a municipal corpora- 
tion for trespass on private property 
where committed in connection with 
streets is discussed in the note accom- 
panying the foregoing case in L.R.A. 
1916D, 1079. 


Negligence — electricity — wires 
blown down. In order to hold a cor- 
poration operating an electric light plant 
liable in damages for injuries inflicted 
by its high voltage wires blown down at 
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night in a storm and brought in contact 
with telephone wires, it is held in Borell 
v. Cumberland Teleg. & Teleph. Co. 133 
La. 630, 63 So. 247, L.R.A.1916D, 1064, 
that it should be shown either that the 
poles were rotten, or the installation 
otherwise defective, or that the company 
was guilty of laches in the matter of 
finding out that the wires were down or 
in the matter of shutting off the elec- 
tricity after obtaining that information. 


Office — ouster — effect on succeed- 
ing term. Judgment against an officer 
under a statute providing that he shall 
forfeit his office and shall be ousted 
therefrom for certain specified offenses 
is held not to preclude his entering upon 
a succeeding term to which he had been 
elected before the judgment was entered 
in the Tennessee case of State ex rel. 
Thompson v. Crump, 183 S. W. 505, 
which is accompanied in L.R.A.1916D, 
951, by a note on re-election of public 
officer after ouster for misconduct. 


Partition — oil land. That known oil 
lands, like mines, cannot be judicially 
partitioned in kind, at the suit of one of 
the co-owners, or by a creditor of a co- 
owner, is held in the Louisiana case of 
Gulf Ref. Co. v. Hayne, 70 So. 509, anno- 
tated in L.R.A.1916D, 1147. 


Payment — telephones — refusal of 
service — unpaid bill. A_ telephone 
company cannot refuse to serve a patron, 
it is held in the South Dakota case of 
Hanson v. Olean Teleph. Co. P.U.R. 
1916B, 833, because of nonpayment of 
a disputed bill for service during a time 
when the line was not in condition, and 
pending court proceedings to determine 
the amount due. 


Rates — railroads — affected by 
general depression. That a railroad 
should bear some of the loss incident to 
crop failure and general business depres- 
sion, is held in the California case of Re 
San Diego & S. E. R. Co. P.ULR. 
1916C, 1. 


Rates — telephones — free service 
— return. A telephone company can- 
not be required to furnish free long dis- 
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tance service, it is held in the Kansas 
case of Re Northeast Kansas Teleph. Co. 
P.U.R.1916B, 925, since it is entitled to 
a fair return on each service branch, al- 
though the entire system is operated at 
a profit. 


Return — amortization 7— operating 
expenses — expenses in rate case. Ex- 
penses incurred in a rate case, it is held 
in the New York case of Edwards v. 
Glen Teleph. Co. P.U.R.1916B, 941, 
should not be charged to operating ex- 
penses of one or two years, but should 
be spread over a period of years. 


Return — steamboats — exception 
to general rule — valuation. That the 
general rule of allowing a rate that will 
yield a reasonable return upon the ascer- 
tained fair value of property can not be 
applied in fixing rates for competitive 
steamboats, is held in the Washington 
case of Public Service Commission ex 
rel. Washington Route v. Garfield, 
P.U.R. 1916B, 835. 


Sale — warranty — damages or re- 
turn of property. A purchaser of ma- 
chinery under a guaranty of satisfaction 
may retain it and recoup his damages for 
breach of warranty in an action for the 
price, it is held in Hauss v. Surran, 168 
Ky. 686, 182 S. W. 927, L.R.A.1916D, 
997, although the contract provides that 
he will be allowed fifteen days’ trial and 
refund of money if not satisfied and pur- 
chaser writes for shipping directions. 

The holding of this case that a provi- 
sion in a contract of sale, permissive in 
form, and authorizing the seller to return 
the property for a breach of warranty, 
furnishes merely an additional remedy, 
and not a remedy in exclusion of those 
ordinarily existing, and that hence a 
seller may retain the article and assert 
the breach in recoupment in an action for 
the purchase price, is supported by the 
great weight of authority. 


Service — interurban railways — 
local traffic. That an interurban rail- 
way will not be required to render local 
service in a city, is held in the New York 
case of Albany v. Schenectady R. Co. 


P.U.R.1916C, 62, where that service is 
the duty of the local railway and is ap- 
parently adequate, the large interurban 
traffic is already taxing the capacity of 
the interurban line, and, because of the 
construction of high-speed interurban 
cars, such operation would delay local 
traffic, and materially lower the running 
time required of interurban service. 


Service — street railways — mail 
carriers — free transportation — 
power of Commission. That the IIli- 
nois Commission has no power to order 
free transportation of mail carriers by a 
street railway, under an ordinance re- 
quiring free carriage, or under a con- 
ference ruling that such transportation 
is not against public policy, or under a 
statute not preventing it, is held in Eric- 
son v. Evanston Street R. Co. P.U.R. 
1916B,918, since the enforcement of an 
ordinance is for the courts, and the stat- 
ute and conference ruling merely permit 
free carriage without imposing a duty. 


Service — telephones — physical 
connection — free interchange service 
— power of the commission. That the 
Oklahoma Commission has no power to 
order free interchange service between 
telephone companies is held in Whitten- 
berg v. Taloga & D. C. Teleph. Co. 
P.U.R.1916C, 104. 


Service — turnpikes — proper main- 
tenance — new conditions — antici- 
pation of sale to state. A company is 
not relieved of its charter obligation 
properly to maintain its turnpike by new 
conditions increasing the cost or by 
anticipation of a sale to the state is held 
in the Pennsylvania case of Glen Rock 
Motor Club v. York & M. L. Turnp. Co. 
P.U.R.1916C, 110. 


Succession tax — effect of treaty. 
Alien heirs, it is held in the Iowa case 
of Re Moynihan, 151 N. W. 504, L.R.A. 
1916D,1127, can be subjected to no 
higher inheritance tax than domestic 
ones, under a treaty providing that citi- 
zens or subjects of each of the contract- 
ing parties shall have full power to dis- 
pose of their personal property ; and their 
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heirs, being subjects of the other con- 
tracting party, shall succeed to the same 
and take possession thereof, paying such 
duties only as the citizens or subjects of 


the country where the property lies shall 
be liable to pay. 


Tax — public charity — exemption. 
The real estate belonging to an institu- 
tion of purely public charity is held ex- 
empt from taxation in Benjamin Rose 
Institute v. Myers, 92 Ohio St. 252, 110 
N. E. 924, L.R.A.1916D,1170, only when 
used exclusively for charitable purposes, 
and, if such real estate is rented for 
commercial and residence purposes, it is 
not exempt, although the income arising 
from such use is devoted wholly to the 
purpose of the charity. 


Valuation — water rights — capital- 
ization of savings — objections to. 
That water rights of an electric utility 
cannot be valued on the basis of the 
capitalization of the annual saving in 
water over steam in producing current, is 
held in the Vermont case of Re Mont- 
pelier & B. Light & P. Co. P.U.R.1916B, 
973, since the result may be largely in 
excess of the actual value, and since this 
method does not permit the consumer to 
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share in the benefit from the use of natu- 
ral resources. 


Water — nominal rates — power 
of municipality to grant. Authority 
conferred. upon a municipal corporation 
to supply water to its inhabitants at such 
rates as the common council shall deem 
expedient is held not to include power 
in Eastern Illinois State Normal School 
v. Charleston, 271 Ill. 602, 111 N. E. 
573, annotated in L.R.A.1916D, 991, to 
contract to furnish water for fifty years 
at a nominal rate to a public institution, 
to secure its location in the municipal- 
ity. 

Nor has a municipal corporation im- 
plied authority to undertake to furnish 
water from its plant to a public insti- 
tution for fifty years at a nominal cost, 
in consideration of its location in the city. 


Weapon — accidental discharge — 
liability. | That one is liable for injury 
to another by the accidental discharge of 
a firearm in his possession, unless he 
shows that the injury was unavoidable, is 
held in the Rhode Island case of Hawks- 
ley v. Peace, 96 Atl. 856, L.R.A.1916D, 
1179. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Contracts — assignment of future 
earnings — covenant not to leave 
present employment without sanction 
of assignee — validity. A contract by 
which a borrower executes to the lender 
an assignment of his present and future 
earnings by way of security, covenant- 
ing that he will repay the lender by cer- 
tain instalments, that during the contin- 
uance of the security he will not, with- 
out the express sanction in writing of 
the lender, determine his engagement 
with his present employer, that he will 
not borrow or attempt to borrow any 
money or part with, sell or pledge his 
furniture, chattels or effects, or obtain or 
endeavor to obtain credit, or permit any 
one to pledge his credit or make himself 











or his property answerable for any sum 
of money, whether legally or morally, 
and that he will not without the lender’s 
consent remove from his then dwelling 
house or take any other dwelling house, 
—is held in Horwood v. Millar’s Timber 
& Trading Co. [1916] 2 K. B. 44, to 
be entire and indivisible, and bad as being 
contrary to public policy in improperly 
fettering the free disposal of the mort- 
gagor’s labor. 


Life insurance — benefit certificate 
— change of beneficiary by will 
effect of law of domicil. That 
where by the law of the place where a 
benefit certificate was issued, the bene- 
ficiary may be changed by will, a duly 
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executed will is effectual to change the 
beneficiary, notwithstanding that by the 
law of the place where the will was made 
and where the testator was domiciled at 
the time of his death, the beneficiary 
cannot be changed by will,—is held in 
Re Baeder, 36 Ont. L. R. 30, 28 D. L. R. 
424, the court declining to entertain the 


view that a change of beneficiary is in 
the nature of an assignment of a chose 
in action, and as such governed by the 
law of the state in which the transfer is 
made and in which the parties to it are 
domiciled. 


Mines — liability of mine owner for 
subsidence of surface — support weak- 
ened by other workings. One who 
works a lower vein of coal after the 
upper one has been worked out with the 
exception of pillars sufficient to support 
the surface, is liable for all the damage 
caused by a subsidence of the surface 
in consequence of his workings, includ- 
ing any damage that may be attributed 
to the condition in which the upper 
strata had been left by the previous own- 
ers of the mine. Manley v. Burn [1916] 
z &. B. fi. 


Prize — extent to which Orders in 
Council are binding on prize court. A 
decision of the greatest importance in 
international law as establishing the 
principle that prize courts are governed 
solely by international law, has been 
rendered by the Privy Council in The 
Zamora [1916] 2 A. C. 77, in which it 
is held that the Crown has no power by 
Order in Council to prescribe or alter 
the law which prize courts have to ad- 
minister, even where that law is imper- 
fectly ascertained and defined; though 
when an Order in Council mitigates the 
rights of the Crown in favor of enemies 
or neutrals it is the duty of the prize 
court to act upon it. The court will take 
judicial notice of every Order in Coun- 
cil material to the consideration of mat- 
ters with which it has to deal, and will 
give the utmost weight to every such 
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Order short of treating it as a binding 
declaration of law. Thus, an Order 
declaring a blockade will prima facie 
justify the condemnation of vessels at- 
tempting to enter the blockaded ports, 
but will not preclude evidence to show 
that the blockade was ineffective and 
therefore unlawful; and an Order au- 
thorizing reprisals will be conclusive as 
to the facts which are recited as showing 
that a case for reprisals exist, but it will 
not preclude the right of the court to hold 
that these means are unlawful as entail- 
ing on neutrals a degree of inconven- 
ience unreasonable in all the circum- 
stances of the case. The dictum of Lord 
Stowell in The Fox (1811) Edw. 312, to 
the effect that the King in Council pos- 
sesses legislative rights over a prize 
court analogous to those possessed by 
Parliament over the courts of common 
law, is disapproved. 


Theater — injury to member of au- 
dience during performance — lia- 
bility. That the lessee of a theater does 
not impliedly warrant that all persons 
connected with the performance of the 
play shall exercise reasonable care so 
that members of the audience shall not 
be exposed to any danger which could 
be avoided by the exercise of such rea- 
sonable care, but is only under a duty 
to use reasonable care that members of 
the audience shall not be exposed to un- 
usual danger, the existence of which 
such lessee either knew or ought to have 
known,—is held in Cox v. Coulson 
[1916] 2 K. B. 177. 


Wills — provision against lapse — 
applicability to bequest by codicil. 
That a provision in a will that “no 
legacy given by this, my will shall lapse 
by reason of the death of the legatee 
before me, but shall take effect as if the 
death of such legatee had happened im- 
mediately after my death,” extends to a 
bequest contained in a codicil, is held in 
Re Smith [1916] 1 Ch. 523. 


| a) lO 





I tell the tale as ‘twas told to me.—Bret Harte. 


Had Inside Information. John Boyd 
was a thrifty farmer, but an exceedingly 
cautious man. He hauled hay to Mar- 
shall, Saline county, his nearest market, 
on Saturdays, and sometimes let his 
wagon stand on the “square” while he 
went around making purchases for the 
house. 

There was a piratical cow roaming 
around town at her own unfettered will, 
and she soon became acquainted with 
John’s habits, and knew it was dinner 
time when he came to town. John had 
“shooed” her away from his hay wagon 
until he got tired, and at last he sought 
legal advice. Judge Samuel Davis of the 
fifteenth circuit bench—then a practis- 
ing attorney—was the recipient of 
John’s tale of woe. 

“Colonel Davis,” he said, “if you drove 
to town every Saturday afternoon with 
a little jag of hay, and an old speckled 
cow come around and eat up the hay 
while you was buying molasses and 
things at the store, what would you do 
to that cow?” 

“Shoot her,” said Davis, promptly. 

“Hey oe 

“You bet I would. I think I know 
that old cow, and if she’d come along 
poking her nose in my wagon, I’d blow 
her blame brains out too quick.” 

John wasn’t entirely satisfied. He 
thought over the matter, and concluded 
to pass the question up to another dis- 
ciple of Blackstone. Davis’s advice 
smacked too much of anarchy. So he 
consulted William Thorgmocton, an old 
and tried advocate. 

“You chump, you, don’t you know if 
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you killed a man’s cow that way you'd 
be guilty of a felony, and they'd send 
you to the penitentiary?” said Thorg- 
mocton, indignantly. 

- “But Colonel Davis said to shoot 
er.” 

“He did, eh? What does he know 
about law, I’d like to know! Never 
won a case in his life except by a scratch 
on some miserable technicality. But you 
do as you please, John,—kill her and 
go to the pen if you want to.” 

John went back to Davis, and told him 
what Thorgmocton had said. 

“Said I didn’t know anything about 
law, did he?” roared the Colonel. “Well, 
we'll see who’s right. You come in next 
Saturday with your hay and a gun, and 
if that cow gets near your wagon, shoot 
her down. If they send you to the pen 
I’ll go in your place. I'll teach that 
fellow what I don’t know about the law!” 

“But, Colonel,” protested the hay mer- 
chant, “he read me a whole lot of stuff 
out of the books, and said there was no 
getting around it.’ 

“Read fiddlesticks!” thundered Davis, 


“He’s dead wrong, I tell you. I know, be- 


cause that old speckled heifer’s my cow!” 


Avoided Extraneous Matter. Major 
B. R. Dysart, veteran of the Confederate 
army and Nestor of the Missouri bar, 
was presenting a motion for a new trial 
to a special judge at Macon, Missouri. 
The major was pretty severe in his criti- 
cisms of the rulings during the trial 
proper, and he insisted so vehemently 
that the trial had been unfair that the 
judge became irritated, and exclaimed: 
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“For goodness sake, Major, please 
give the court credit for having a little 
sense!” 

Major Dysart’s gray eyes twinkled as 
he retorted: 

“But, your Honor, the rule is in pre- 
senting a motion for a new trial that 
we cannot take into consideration any- 
thing which was not shown in the trial 
on the merits!” 


By Way of Illustration. It happen- 
ed in the court room during the trial of 
a husky young man who was charged 
with assault and battery. 

Throughout an_ especially severe 
cross-examination the defendant stoutly 
maintained that he had merely pushed 
the plaintiff “a little bit.” 

“Well, about how hard?” queried the 
prosecutor. 

“Oh, ‘just a little bit,’” responded the 
defendant. 

“Now,” said the attorney, “for the 
benefit of the judge and the jury, you 
will please step down here and, with me 
for the subject, illustrate just how hard 
you mean.” 

Owing to the unmerciful badgering 
which the witness had just been given, 
the prosecutor thought that the young 
man would perhaps overdo the matter, 
to get back at him, and thus incriminate 
himself. 

The defendant descended as per sched- 
ule, and approached the waiting attor- 
ney. When he reached him the spec- 
tators were astonished to see him slap 
the lawyer in the face, kick him in the 
shins, seize him bodily, and, finally, with 
a supreme effort, lift him from the floor 
and hurl him prostrate across a table. 

Turning from the bewildered prose- 
cutor, he faced the court and explained 
mildly: 

“Your Honor and gentlemen, about 
one tenth that hard!”—Cleveland Plain 
Dealer. 


A Rousing Salute. M. A. Wilson, 
of Atwood, Rawlins county, Kansas, 
who has practised law there for the last 
thirty-six years, has a fund of good 
stories indigenous to the short grass 
country. One of the best of them is 
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about a well-known attorney who repre- 
sented the defendant in a divorce suit 
some years ago. It is a model of elo- 
quent circumlocution. In addressing 
the court he said: 

“Y’r Hon’r, Oi’ve practised law for 
twinty-five years. Oi’ve worked on the 
section as foreman of the gang. Oi’ve 
worked in the moines, Oi’ve farmed, 
Oi’ve punched cattle among the cactus 
on the broad plains of Texas, on the 
windswept plains of Kansas, and the 
sand hills of Nebraska and Colorado. 
Oi’ve hunted gold in California, and 
seen the sun go down behind the moun- 
tains uv many a foreign land. Oi’ve 
sailed the ocean in all kinds uv crafts, in 
all sorts uv weather, and under many 
flags. Oi’ve sailed into avery port uv the 
United States from Noo York to San 
Francisco. Oi’ve lived among the sol- 
diers uv Uncle Sam, the Dagoes uv Italy, 
the hathen Chinee, the Nagers uv Africa, 
and the Bushrangers of Australia. In 
my day Oi’ve walked the streets uv all 
the principal cities uv Chinee, Europe, 
Liverpool, London, South America and 
the countries uv Bolivia, Venezuela, 
Guiana, Brazil, the Argentine Republic, 
Paraguay, Uruguay, Chili, Peru, Ecua- 
dor, and the cities uv the Pearl of the 
Antilles. Oi know the harbor uv San- 
tiago where Commodore Schley and 
Sampson sent the dommed Spaniards 
down to perdition as well as Oi know 
me own back yard. As mate uv one of 
the finest vessels ever afloat in her day, 
Oi’ve seen the salute they gave to the 
flags uv all nations, the bowing and 
scraping before the Crowned Heads of 
Europe. Aye, until this morning it 
seemed to me, y’r Hon’r, Oi’d seen every 
salute that could be given under any flag, 
in any country, by any man, women, or 
child, white, black, yellow, or hathen 
Chinee; but Oi say to y’r Hon’r under 
all the flags that ever floated from the 
masthead uv any vessel that ever swam 
the sea, Oi never réceived such a salute 
from any crature on two legs as that 
lady, sitting there, defendant in this case, 
gave me this morning when Oi proposed 
to her to settle this case. 


A Competent Witness. A _ negro 
woman of generous proportions was in 
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Quaint and Curious 


the witness box in the police court. She 
made a good witness for the plaintiff; 
so good a witness that the lawyer for 
the defense planned to throw cold water 
on her testimony by finding a flaw in her 
character. 

“Let me see,” said the lawyer, in 
cross-examination, “you have been ar- 
rested, haven’t you?” 

“IT don’t care to discuss dat. matter,” 
she replied, haughtily. 

“But you must answer my questions. 
The law requires you to, whether you 
like to or not.” 

“T ain’t been arrested but once,” she 
said, reluctantly. 

“And what was the charge?” 

“Now, you look heah!” exclaimed the 
witness, getting angry, “does yo’ think 
I’m goin’ to tell you all my private busi- 
ness?” 

“I have the right to know, and you 
must tell me,” said the lawyer, and the 
judge instructed the witness that she 
would have to answer. 

“I was arrested for lickin’ my hus- 
band.” 

“Ah!” said the lawyer, with satisfac- 
tion. “And what is your husband’s 
name ?” 

She told him. 

“And what’s his business?” 

“He is a prizefighter,” said the 
woman; whereupon the cross-examina- 
tion suddenly ceased. 


Pretty Girl Not a Nuisance. That 
a pretty girl is not an attractive nuisance 
is held by the Texas court of civil 
appeals in Johnson v. Atlas Supply 
Company, 183 S. R. 31, in which the 
court refuses to sanction the claim 
that defendant corporation, by permit- 
ting “a sweet-tempered little girl” to 
live on its premises thereby created an 
attractive nuisance, rendering it liable 
to plaintiff, a boy eight years of age, 
who was attracted to defendant’s prem- 
ises by the charms of the young woman 
aforesaid, and was there injured by fall- 
ing of pulley wheels. The court held 
that the doctrine of the Turntable 
Cases could not be extended to attractive 
maidens, since they constitute any ordi- 
nary and natural, and not an extraordi- 
nary or unusual peril—N. Y. Times. 
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A Natural Query. Hunner v. Stev- 
enson, 122 Md. 40, was an action for 
damages for malpractice. It appears 
that Dr. Hunner had performed an oper- 
ation on Mrs. Stevenson, and that about 
five weeks thereafter a piece of gauze 
which had been left in the wound 
through the carelessness of someone 
was removed from her side. A week 
after that, some rubberized silk was also 
removed from the wound. Thereupon 
Mrs. Stevenson wrote to Dr. Hunner 
as follows: “Last Saturday evening a 
week ago, the 8th, Mr. Stevenson took 
a substance, about 3 inches or more in 
length, from the incision in my side. 
Dr. Madara says it was a silk rubber 
sack that was around the drain. You, 
of course, will know what it was. Do 
you think there are any hatchets, saws, 
or the like in me yet?’—New York 
Sun.” 


Quien Sabe. “And what did the 
horse think when the tree was falling?” 
asked one of the attorneys in Justice 
Rhea M. Whitehead’s court in Seattle 
during an examination of a witness in 
a suit brought for the value of a horse 
killed by a falling tree. 

“The horse thought,” began the wit- 
ness, who was the wife of the complain- 
ant. She got no further, however, be- 
ginning to realize the difficulty attend- 
ing such an answer. 

Irrespective of what the horse thought, 
the court gave the plaintiff judgment for 
$25 and costs. 


Summa Cum Laude. One old law- 
yer was telling another old lawyer about 
how he stood his examination for the 
bar in the good days before law schools 
got so prevalent. 

“I lived in a small country town in 
Kentucky,” said he, “and enjoyed the 
distinction of being distantly related by 
marriage to the presiding judge of one 
of the highest courts in the state. My 
widowed mother naturally expected that 
the judge would see that I got through 
the examination for the bar with little 
difficulty, and that I would jump at once 
into a paying practice. My father had 
been a lawyer, both of my uncles were 
lawyers, and then there was the judge, 
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so how could I do otherwise than inherit 
great legal ability? 

“One hot summer’s day I rode horse- 
back to the next town, where the judge 
was holding-court. I called on him in 
the evening. He received me cordially. 
For two hours we talked about various 
members of the family, the judge doing 
some boasting about the pioneers from 
whom he was descended and paying 
many compliments to the memory of my 
own forebears. Not a word was said 
about the law. We had several toddies, 
and then I wished him good-night, and 
said I would return again the next 
evening. 

“Ah, yes,’ he said, ‘then we'll take up 
your examination for the bar.’ 

“The next evening I was on hand 
promptly, but the judge got started on 
Zeb Reynolds, a cousin of mine who 
had served under Forrest. He told me 
many humorous anecdotes about Zeb 
and about Forrest, and the evening was 
over before we realized it. ° 

“A third evening I called. Again the 
talk dealt with people whom we both 
knew. Not a word was said about the 


law, until after our final toddy for the 
evening, when I modestly suggested 
that, as the judge was going to leave the 
town the next day, there was not much 
time remaining for my examination. 


“*Hum,’ he mused, ‘that’s so. Have 


you read Blackstone?’ 

“ “Yes, sir.’ 

“*Story on Contracts?’ 

ee V es Sir, 

“Greenleaf on Evidence?’ 

“**Y és, sir.” 

“*Bishop on Marriage and Divorce?’ 

Te ae <2 

“Well, you know. more than I do. Be 
in court to-morrow morning and I’ll have 
one of the boys present you.’ 


“And that’s how I passed the bar ex- 
amination.”—N. Y. Evening Post. 


In Our Island Possessions. A young 
man in the Philippines writes for “a com- 
plete list of the very law books used in 
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the college of law.” He wishes “to 
study these books by correspondence or 
home study, as Lincoln did,” and further 
desires “complete information regarding 
taking examination for the degree of 
Lina” 


Bend the Shadow of a Dout. The 
legal department of the Great Northern 
Railway Company recently received the 
following communication, which speaks 
for itself: 

“Leagle Department : 

As you doubtless know by this time 
that I, W. G., have lost everything of this 
worlds goods that I had possed, Beden, 
cloths tools an books and I think or I 
have Every reason Bend the shadow of 
a dout there is no one to blame but the. 
agent that I done the shiping with At S, 
Mont. I had a iron covered toal box and 
he would Not ship it without I would 
crate it he knew there was no lumber 
yeard there for a man to get a stick of 
Lumber and he thought he had me up 
a tree on that but I rusled around and 
found Lumber enugh and crated the box 
then i had a suit case he said he could 
not ship them it was against the roals 
and he could not do it. I had a brand 
new tarpoling laying on the floor With 
my bed in i said to him can you ship 
that roal of bed he said yes that all 
right I said then I will role the suit 
case and grip up in that he said that 
is all right so you see I complyed With 
his wishes in every respet sence he could 
not get the drop on me at all I have 
every reason to believe there is a Neger 
in the fence and If so i think it is on 
that agents pard so to give the compny 
a chance to Invest if It is their wishes to 
do so as I sooner have My goods than 
to have all i can get out of it I hada 
privet Mark on lots of my tools that was 
K put on with a center Punch that is 
on both sides of my square and my plains 
and my hamer and my saw handles and 
on several of my tols so ths will give 
the Compny a chance to Invest I think 
under considertion of the Perseedence 
there is none blame but that agent I re- 
main yours respectnly 

(Signed) W. G——.” 





‘New Books and Periodicals 


A good book praises itself—General Proverb. 


“The Evolution of Governments and Laws.” 
By Stephen Haley Allen (Princeton Univer- 
sity Press, Princeton, N. J.). $4 net. 

This valuable and interesting treatise by 
Judge Allen, who was formerly an associate 
justice of the supreme court of Kansas, is the 
fruit of wide research and long study of the 
laws and governments of the various peoples 
of the earth, both ancient and modern. The 
author has sought to ascertain the leading 
principles by which they were guided, as a 
helpful contribution to the art of lawmaking 
and government building. 

The recorded experiences of unorganized 
tribes, tribal organizations, and simple despot- 
isms, as well as of the empires and great pow- 
ers of Asia, Africa, Europe, and America, 
have been considered. The various chapters 
which treat of them are followed by a series 
of generalizations concerning the ideas typi- 
fied by them. 

An appendix contains many widely accepted 
codes, such as that of Hammurabi, Manu, 
the Twelve Tables, Magna Charta, and codes 
of China, France, and Germany. 

Judge Allen has a clear and forcible style, 
and his work is a storehouse of informa- 
tion. ’ 


“California Corporation Law.”’ By Fabius 
M. Clarke, of the San Francisco Bar (Ben- 
der-Moss Company, San Francisco). $7.50. 

This volume, as its title indicates, is devoted 
solely to the corporation laws of California. 
It grew out of the author’s needs in his 
own practice. He found that the laws of his 
own state were so unlike those of eastern 
states that general works on the subject, or 
even those devoted to groups of western states, 
were not satisfactory. His work may be said 
to largely cover an unexplored field. 

The volume contains in full the statutes 
governing ordinary corporations. The text of 
the work consists of a careful condensation 
of nearly 1,200 cases and contains 125 pages 
of forms in addition to a statutory and gen- 
eral index and table of cases. 


A valuable novelty appears in the footnotes 
to the text, where the citations of selected 
cases appear in bold-faced type. 

Mr. Clarke has performed a valuable serv- 
ice by his clear and thorough presentation of 
the corporation laws of his state. 


“The Land Title Registration Act of the 
State of New York.” With introduction by 
Dorr Viele and Joseph C. Baecher (Matthew 
Bender & Co., Albany, N. Y.). Price 50 cts. 

This book contains the Land-Title Registra- 
tion Act of the State of New York (the 
American Torrens System), including amend- 
ments as it has been adopted and made avail- 
able to the landowners of the state. An in- 
troductory statement deals with the purpose 
of registration and the mode of operation. 
A copious index is appended to the statute. 

Every lawyer will desire to familiarize him- 
self with this new law, and may conveniently 
do so by the aid of this pamphlet. 


“Trust Laws and Unfair Competition.” 
Report of Honorable Joseph E. Davies, Com- 
missioner of Corporations. 

This treatise covers in compact form the 
laws of the various countries of the world 
pertaining to the prevention or regulation of 
monopoly by government, and the prevention 
of unfair practice of competition. It contains 
a historical view of anti-trust legislation, pre- 
sents important provisions of state anti-trust 
laws, and discusses the Federal anti-trust laws 
and their interpretation, and considers the 
Federal and state statutes respecting unfair 
competition. 

A large body of information has been placed 
in permanent form in this 800-page paper 
bound book, for the benefit of lawyers, econ- 
omists, and business men, and may be ob- 
tained from the Superintendent of Docu- 
ments, Washington, D. C., for 40 cents per 
copy. 

Brandenburg on Bankruptcy, 4th ed. $10. 

Berry on Automobiles. 2d ed, $6.50. 

Huddy on Automobiles. $5.50. 


427 





Case and Comment 


Recent Articles of Interest to Lawyers. 


Admiralty. 

“Some Suggestions As to Practice from 
Admiralty Procedure.”—83 Central Law Jour- 
nal, 97 
Appeal. 

“Review of Findings and Conclusions of 
Court of Referee.”—11 Bench and Bar, 103. 
Attorneys. 

“Building a Commercial Law Practice.”— 
27 American Legal News, 13. 

“Efficiency in the Legal Profession—The 
Work ‘of the Chicago Society of Advocates.” 
—83 Central Law Journal, 58. 

“Ethical Queries and Answers.”—10 Bench 
and Bar, 533. 

“Proposed Changes in the Requirements for 
Admission to the Bar.”—1 Southwestern Law 
Review, 18. 

“The Case Method of Instruction in Amer- 
ican Law Schools.”—1 Southwestern Law Re- 
view, 23. 

i “The Lawyer.”—2 Virginia Law Register, 

32. 

“The Lawyer Citizen—His Enlarging Re- 
sponsibilities."—27 American Legal News, 5. 
Attorneys’ Fees. 

“Validity of Provision for Payment of At- 
torney’s Fees for Collection in Note.”—2 Vir- 
ginia Law Register, 321. 
anks. 

“Inflation and the Federal Reserve System.” 
—23 Trust Companies, 111 

“Modern Banking and Trust Company 
Methods.”—33 Banking Law Journal, 553. 

“National Banks as Executors, Administra- 
tors and Trustees.”—2 Virginia Law Regis- 
ter, 241. 

“The Law of Banking.”—33 Banking Law 
Journal, 547. 

Carriers. 

“Scope of Federal Railway Inquiry.”—23 
Trust Companies, 139. 

“Some Unsolved Problems in Railroad 
Transportation.”—27 American Legal News, 
5. 

Constitutional Law. 

“Presidential Special Agents in Diplo- 
macy.”—10 American Political Science Re- 
view, 481. 

Corporation. 

“State Supervision of Corporations.”—1 
Southwestern Law Review, 12. 
Courts. 

“Justices Harlan and Holmes.”—23 Case and 
Comment, 315. 

“The Doctrine of Stare Decisis.”—23 The 
Bar, 312. 

Credit. 

“Essentials in Granting Bank Credits.”—23 
Trust Companies, 117. 
Criminal Law. 

“The Public Defender.’ 1 Southwestern 
Law Review, 30. 

Descent and Distribution. 
“Right of Next of Kin to Statutory Share 


of Estate of Decedent Whom He Has Killed.” 
—83 Central Law Journal, 129. 
Diplomacy. 

“Presidential Special Agents in Diplomacy.” 
—10 American Political Science Review, 481. 
Electricity. 

“Is the Producer of Electricity an Insurer?” 
—23 Case and Comment, 272. 

Executor and Administrator. 

“National Banks as Executors, Administra- 
tors and Trustees.”—2 Virginia Law Regis- 
ter, 241. 

Executors and Administrators. 

“Ousting Probate Jurisdiction (Provision in 
Will That Executors Shall Not Be Subject 
to Jurisdiction of Probate Court).”—11 Bench 
and Bar, 98. 

Fiction. 
“Short-Circuited.”—23 Case and Comment, 


284. 

Harlan, John M. 

See Courts. 

Holmes, Oliver Wendell. 

See Courts. 

Initiative, Referendum, and Recall. 

“Problems of Percentage in Direct Gov- 
ernment. (Number of Votes Necessary to 
Carry Measure).”—10 American Political Sci- 
ence Review, 500. 

“Proper Safeguards for the Initiative and 
Referendum Petition.”—10 American Political 
Science Review, 515. 

“Recent Experience with the Initiative and 
Referendum.”—10 American Political Science 
Review, 532. 

“Safeguarding the Petition in the Initia- 
tive and Referendum.”—10 American Politi- 
cal Science Review, 540. 

“Status of Judicial Recall Legislation—In- 
teresting Report of the American Bar Asso- 
ciation Committee Opposing Recall.”—83 Cen- 
tral Law Journal, 75 
Insurrection. 

“The Trial of Papa Faustino.”—83 Central 
Law Journal, 132. 
International Law. 

“Submarines as 
and Comment, 277. 

“The Sanction of International Law.”—23 
The Bar, 317. 

Jurisprudence. 

“Philosophic Essays on Law.”—23 Case and 
Comment, 318 
Marriage. 

“The Evolution of Sex Mating.”—9 Lawyer 
and Banker, 205 
Maxims. 

“De Minimis Non Curat Lex.”—20 Law 
Notes, 85. 

Municipal Court. 

“The Municipal Court System.”—1 South- 
western Law Review, 34. 

Negligence. 

“Is the Producer of Electricity an Insurer?” 
—23 Case and Comment, 272. 


Merchantmen.”—23 Case 
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“Liability of Electric Company for Injury 
to Person or Property of Patron or the Lat- 
ter’s Employees.”—23 Case and Comment, 291. 
Papa Faustino. 

“The Trial of Papa Faustino.”—83 Central 
Law Journal, 132. 

Patriotism. 

“The Patriotism of the Plain American.”— 
27 American Legal News, 15. 

Personalty. 

“Personalty and Tenants in Tail.”—141 Law 
Times, 212. 

Philippines. 

“Origin of the Friar Lands Question in the 
Philippines.”—10 American Political Science 
Review, 465. 

“The Trial of Papa Faustino.”—83 Central 
Law Journal, 132. 

Practice and Procedure. 

“The Reform of Judicial Procedure.”—1 
Southwestern Law Review, 1 
Proximate Cause. 

“A Rational Rule of Proximate Causation 
in Torts.”—83 Central Law Journal, 148. 
Public Improvements. 

“Public Letting As to Work Mainly Re- 
quiring the Use of a Patented Article or 
Process.”—83 Central Law Journal, 153. 
Public Lands. 

“Steam Power v. Electric Power Rights on 
po Public Domain.”—23 Case and Comment, 
Real Property. 

“Personalty and Tenants in Tail.”—141 Law 
Times, 212. 
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Religious Societies. 

“Origin of the Friar Lands Question in the 
Philippines.”—10 American Political Science 
Review, 465. 

“Political Theory of the Disruption (of 
Church and State.)”—10 American Political 
Science Review, 437. 

Rural Credits. 

“Debatable Features of Farm Loan Act.”— 
23 Trust Companies, 115. 

“The Federal Farm Loan Law.”—9 Lawyer 
and Banker, 211. 

Special Agent. 

“Presidential Special Agents in Diplomacy.” 
—10 American Political Science Review, 481. 
Submarines. 

“Submarines as 
and Comment, 277. 
Taxes. 

“The New Inheritance Tax Law of Vir- 
ginia."—2 Virginia Law Register, 259. 
Telegraphs. 

“Telegraph Cases and Thomas A. Edison.” 
—23 Case and Comment, 263. 

“The Legal Effect of Stipulations and Con- 
ditions on the Back of a Telegraph Message 
— the Sendee.”—23 Case and Comment, 


Merchantmen.”—23 Case 


Trusts. 

“National Banks as Executors, Administra- 
tors and Trustees.’—2 Virginia Law Regis- 
ter, 241. 

Waters. 

“Abandonment, Forfeiture and Resumption 
of Water Used for Irrigation Purposes in 
the Arid and Semi-Arid States.”—83 Central 
Law Journal, 60. 
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THE FIVE PRESIDENTIAL NOMINEES 

Woodrow Wilson (Democratic) Copyright by Underwood & Underwood, N. Y. 

Charles E. Hughes (Republican) Copyright by Underwood & Underwood, N. Y. 

J. Frank Hanly (Prohibition) Photo from Underwood & Underwood, N. Y. 

Arthur E. Reimer (Socialist Labor) Photo from Boston Photo News Co. 

Allan L. Benson (Socialist) Copyright by Underwood & Underwood, N. Y. 

Four of the nominees are or have been practising lawyers. The exception is Mr. 
Benson who is an author and magazine writer. 





Hon. Harry Olson 


Chief Justice of the Municipal Court of Chicago 


BY HERBERT HARLEY 
Of the Chicago Bar 


———] N THE summer of the year 
1881 a lanky, thirteen-year 
old country lad from Kan- 


sas, on his way from one 
Chicago railway station to 
another, walked shyly 
around the city’s imposing 
courthouse. He was afraid 
to enter the alluring chambers where real 
lawyers made speeches ; it was enough to 
worship from afar and to dream of some 
day figuring in the fascinating work of 
the courts. Still a boy in his enthu- 
siasms, and still something of a dreamer, 
that country-bred lad has now for a 
number of years presided over the great- 
est city court in the world, in the building 
erected on the site of the old courthouse 
in the city where he was born. 
“When I first began to notice things 
I thought I would be a minister,” Chief 
Justice Olson relates. “The minister told 
the people what to do, and seemed to be 
the big figure in the community. Then I 
heard the village lawyer make a speech, 
and I revised my ambition. The lawyer 
could talk as well as the minister, and 
was free to do and say what he pleased, 
whereas the minister had to say what he 


431 


ought to say, whether he liked to or not.” 
And so the instinct for advocacy was 
born in the little town of St. Marys, 
Kansas. It was a fit environment for a 
daring, resourceful, and self-reliant boy, 
a descendant of the Vikings. There 
were no fences for a thousand miles in 
three directions. Nature had produced 
the crude materials for a Wild West 
show. Blanket Indians were common. 
The James boys’ gang were busy over 
the line in Missouri. Topeka was a 
frontier town, and Olson witnessed sum- 
mary justice in the stringing up of a 
burglar at a prominent street corner 
when he was a student there. 

The Olson family were largely depend- 
ent upon their cows, turned daily upon 
the open prairie, for their commissary, 
and it was Harry’s job to round up these 
vagrant ruminants toward evening. “It 
was find the cow or go without supper, 
and I got so I could see a cow 5 miles 
away,” he confides. 

His parents were Swedish immigrants. 
His great-grandfather was an English . 
army officer who trained Swedish re- 
cruits and led them in a campaign against 
Napoleon I. and returned to Sweden to 
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found the family. When Harry was 
thirteen his father died. The family pos- 
sessed nothing but the little home. This 
was promptly sold by the widow, who 
put all of the proceeds into: the educa- 
tion of her three 
sons. “My mother 
was fit to command 
a battleship, as well 
as grace a_ social 
function,” is a com- 
ment often made by 
the Chief Justice. 
After  soulfully 
studying the exteri- 
or of Chicago’s al- 
luring courthouse, 
Olson took a high- 
school course at 
Pecatonica, Illinois, 
through the help of 
his brother John. 
Vacation days were 
spent painting car- 
riages. His high- 
school work com- 
pleted, he secured a 
primary school to 
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teach, back at St. Marys. In the suc- 
ceeding year, when nineteen, he was 
principal of the school by grace of his 
political genius. This work yielded 
enough money to justify study at Wash- 
burn College, Topeka, where he spent 
two years, and whither he returned in 
1915 to receive the degree of Doctor of 
Laws. 

Then came a long: step toward his goal 
through admission to Union College of 
Law in Chicago. This school later be- 
came the Law School of Northwestern 
University, of which Judge Olson is now 
a trustee. He taught night school while 
studying law, and was graduated and ad- 
mitted to practice in Chicago in 1891. 
Four years later, when he became assist- 
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ant state’s attorney, his real career be- 
gan. 

The change came in a characteristic 
way. Olson listened one evening to an 
address by Carl Schurz, who stressed the 

fact that = swift 
changes in industrial 
and ___ professional 
conditions call for 
vigilance and adapt- 
ability. As he lis- 
» tened he asked him- 
», seli—“Does this ap- 
' ply to me? I have 
, established a good 
) practice, mostly in 
abstracts but the 
Title & Trust Com- 
pany has been or- 
ganized to work in 
this field, and where 
will I be in compe- 
tition with a concern 
which can back up 
its legal opinions 
with a million dol- 
lars of capital? I 
must find a branch 
of the law which 
cannot be monopo- 
lized by a big corpo- 
ration. The lawyer’s 
real stronghold is in 
the trial of cases. 
I must become a 
trial lawyer. But 
~) how get the expe- 
™~ rience? Evidently 
the state’s attorney’s office is the place 
for me.” 

Before Carl Schurz had finished his 
speech the decision had been made, which 
resulted not long after in his appointment 
as assistant by Charles S. Deneen, state’s 
attorney. This involved a serious reduc- 
tion in earnings, but afforded a sure field 
for training in a lawyer’s prerogative. 
He was reappointed by John J. Healey, 
Deneen’s successor. 

There was no greater criminal court in 
the world than Cook County’s from 1896 
to 1906, the time of Olson’s service as 
prosecutor. He soon established himself 
as a master of prosecution, an organizer 
of victory in great conspiracy and mur- 
der cases. In a number of sensational: 
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trials, still remembered, he was chief 
prosecutor: The Deffenbach case, 
where a woman who had conspired to de- 
fraud the New York Life Insurance 
Company was cremated by her accom- 
plices; the case of Johann Hoch, who 
murdered nine or more wives for their 
money; the case of the “car barn ban- 
dits ;’ and, among numerous others in- 
volving bankers, embezzlers, bribers and 
political crooks, the Hensel case in 
Bureau county, Illinois. 

Olson’s trial generalship was brilliant, 
adroit, resourceful, and powerful in 
frontal attack. He displayed all-around 
capacity as a trial lawyer. He was tire- 
less in preparing his case. His intuitive 
grasp of human nature availed in select- 
ing jurors; his cross-examination was a 
fine art; his knowledge of the rules of 
evidence and the law involved was accur- 
ate and instantly available; his addresses 
to juries forceful and persuasive. A 
lawyer who had fought him in this arena 
once set out a dominant trait in telling 
another lawyer what he might expect 
from Olson: “You will be congratu- 


lating yourself on the way your case is 
going, until you chance to see a pool of 


blood on the floor, when you will realize 
suddenly, ‘That's my blood!” 

Toward the close of this period Olson 
served a presidential warrant on a Chi- 
cago fugitive banker from Tangier, 25 
miles off the Azores, and on arriving 
home with his prisoner found himself 
slated for the office of chief justice of the 
newly created municipal court. This part 
of the story must be boiled to a few 
words. The new court was the first of 
its kind, the first closely organized court, 
the first court with business management, 
with certified accounting, monthly and 
annual reports, and obvious responsibil- 
ity. The chief justice was made re- 
sponsible for results by his power to 
establish calendars at will, and to assign 
its twenty-seven judges to any branch of 
work by executive order. 

Olson was elected notwithstanding the 
candidacy of another Republican, making 
it a three-cornered race. In 1912, when 
the Republican party broke in two, he 
was given a second term, being one of 
the few candidates on the Republican 
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ticket elected in Cook county, and receiv- 
ing the highest vote of any. 

He established simplified pleadings in 
his court, and created branches for rou- 
tine classes of causes. In 1911 he in- 
vented the branch court of domestic rela- 
tions, bringing to a single judge all the 
causes arising from family troubles. For 
the first time a city court became a great 
constructive social agency. The follow- 
ing year he established the speeders’ 
branch court, concentrating offenses 
against traffic laws, and pointing to a 
practical way to enforce law in the face 
of personal and political influence. In 
1913 he established the morals branch 
court to try in a consistent and public 
manner all causes arising from vice con- 
ditions. This came just in time to enable 
Chicago to make a success of its determ- 
ination not to permit a segregated dis- 
trict. In 1914 he created the boys’ 
branch court, taking all male offenders 
between the ages of fourteen and twen- 
ty-one. This branch deals with the crim- 
inal in the making. In 1915 the small 
claims branch court was added to give 
speedy and economical trial of causes 
involving not over $35,—now $50. 

Every one of these innovations has 
made good. All are essential to the ad- 
ministration of justice in a large city. 
They give scope to specialist judges 
selected by the responsible head of a 
court with business management. In 
each of these specialized courts the power 
and morale of the entire court is focused 
against anti-social forces, whereas in the 
typical dissociated tribunal the balance of 
power lies against the judge. 

The current year is marked by the cre- 
ation of the arbitration branch, which 
will co-operate with the business worid, 
and afford prompt decisions of points of 
law in cases stated by-lay arbitrators. 
This procedure bids fair, in time, to revo- 
lutionize American commercial litigation. 
A large proportion of our business con- 
troversies must in time be submitted to 
expert trade arbitrators, as in other com- 
mercial nations. Great commercial or- 
ganizations, preparing for an extension 
of. American commerce in the near fu- 
ture, are demanding this sort of prepar- 
edness to enable them to assure foreign 
traders of relief from the traditionai 
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curse of delay in our civil courts. The 
trouble with arbitration in England, 
where it has been most largely employed, 
lies in the weakness of the trade expert 
in mixed questions of law and fact. Here 
Judge Olson’s invention fits in, for his 
arbitration branch will quickly determine 
law points in a case made, saving liti- 
gants and court a deal of time. and ex- 
pense, and furnishing a far better tri- 
bunal for commercial disputes than any 
jury, made up, as it must be, of inexpert 
minds. 

Chief Justice Olson was the first judge 
to acquaint himself with the progress of 
abnormal psychology, and to impress 
science for the daily work of the crim- 
inal branches. In his work as prosecu- 
tor he had shown his scientific bent by 
employing as expert witnesses only the 
leading anatomists, chemists, and pathol- 
ogists. Later he learned all the psychol- 
ogists could tell him, the result being 
that in 1914 he established a psychopathic 
laboratory, directed by Dr. William J. 
Hickson, an American doctor and sur- 
geon who had studied in the great Ger- 
man and Swiss psychopathic clinics. 

Into this laboratory stream the defec- 
tives from a population of two and a half 
millions. Here accurate diagnosis is 
effected through neurological, physiolog- 
ical, and psychopathic tests. Astonishing 
results have been attained, ¢reating a de- 
mand for information which has called 
its founder to points as remote as Cali- 
fornia and New York. ; 

In the earlier years of the court, Chief 
Justice Olson assisted court reform in a 
number of cities which profited by organ- 
izing their local courts and giving therm 
business management. He thus became 
the logical man for chairman of the 
board of directors of the American Judi- 
cature Society, and has held this position 
for the past three years. 

His great constructive work has not 
been all smooth sailing. It has involved 
incessant labor in educating press and 
public, in legislative campaigns and popu- 
lar elections, and in the work of social 
and political organizations. His skill as 
a publicist is attested by his inspiring 
success. He is a man in love with his 
job, always reaching toward new accom- 
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plishments, restless, avid for struggle and 
mastery. Not since the days of David 
Dudley Field has any man or group of 
men so profoundly influenced the trend 
of judicial administration in the United 
States. In other countries his pioneer 
work in specialized courts to solve mod- 
ern urban problems is exerting an influ- 
ence. His recent proof ‘of the intimate 
connection between defectiveness and de- 
linquency, between disease and crime, is 
educating public opinion and stimulating 
scientific progress in a score of cities. A 
few years more will see an accomplished 
revolution, with science serving as a 
faithful ally to the courts administering 
justice in criminal and social branches. 

The judge has but one avocation; it 
concerns horses and cows and hogs; he 
gives it scope on a big corn belt farm 
where he raises pure bred stock. Here 
too his instinct to aim directly at the sun 
is evidenced. Remembering the days 
when he hunted barefoot the furtive cow 
on the Kansas prairie, he enjoyed a real 
triumph recently when his Angus cattle 
set the high mark at a St. Louis auction 
sale. 

Soon after admission to the bar he 
married a girl he had known at the Peca- 
tonica high school, Miss Bernice Miller, 
who is descended from Revolutionary 
stock. They have two sons and a daugh- 
ter. 

Judge Olson is intensely human, living 
sixty minutes to the hour, interested, in 
no sceptic temper, in the passing show. 
One must think of him as quoting: 


“The world is so full of a number of things 
I’m sure we should all be as happy as kings.” 


He must be something of a dreamer, 
but he makes his dreams come true. His 
mind deals almost wholly with the con- 
crete. He is most emphatically no theor- 
izer. He builds on verities. He has the 
moral convictions of a Lincoln combined 
with the shrewdness of a Disraeli. With 
his buoyant enthusiasm and vivid mem- 
ory he is a delightful raconteur. An em- 
bodiment of sane and genuinely construc- 
tive progress, his career is an inspiration 
to all who believe that our urban civiliza- 
tion is not yet bankrupt. 
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A. Sheldon Clark 






Law Book Publisher Who Enters New Field of Work 
BY J. B. BRYAN 


HE law book world and the 

readers of Cas—E AND Com- 
MENT were doubtless much 
surprised to hear of the 
resignation of Mr. A. Shel- 
don Clark, Vice-President 
and General Manager of 
Callaghan & arora who 
recently accepted an 
important place with 
the Sinclair Oil & 
Refining Company. 
Mr. Clark’s long and 
successful career as 
a law-book publisher 
had led his friends 
to regard him as a 
permanency in that 
field of work. The 
writer of this ar- 
ticle has been inti- 
mately acquainted 
with Mr. Clark for 
many years, and his 
relations with him 
have been so very 
cordial and satisfac- 
tory, and his knowl- 
edge of Mr. Clark, 
both in a business 
way and in his home 
life, have been so 
intimate, as to make 
him feel that he 
knows what the law- 
book trade is losing 
by reason of Mr. 
Clark’s change of 
occupation. His 
wide knowledge of 
legal literature, his 
keen sense of the 
needs of the profession he served, and 
his pronounced executive ability, com- 
bined to make him a notable ftgure in 
the law-publishing field. 
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The position that Mr. Clark attained 
with Callaghan & Company was the re- 
ward of intelligence, loyalty, and honesty. 
His career demonstrates that the avenues 
of advancement are not closed to young 
men of sterling qualities. The fact that 
he has been given a prominent position 
with the Sinclair Oil Company (which, 
by the way, is a 
newly formed com- 
pany, capitalized at 
some $70,000,000), 
shows that the men 
at the head of large 
enterprises are al- 
ways on the lookout 
for men, and espe- 
cially young men, 
who can plan for 
the future and make 
their dreams come 
true. For thirty- 
two years Callaghan 
& Company con- 
ducted their busi- 
ness at No. 114 
Monroe Street. 
When Mr. Clark be- 
came very active in 
the affairs of the 
company, he realized 
that the best inter- 
ests of the firm 


would be served by building a plant of 
sufficient size to not only take care of 
the office organization, but of the man- 
ufacturing, storing of plates, and sheet 
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and bound stock, and all that pertained 
to the business. These new quarters 
were established at Nos. 401-409 East 
Ohio street, and will always stand as 
a monument to the ambition, industry, 
and foresight of the young Vice-Presi- 
dent and General Manager. 

Mr. Clark’s father was a heavy stock- 
holder and large factor in Callaghan & 
Company’s business in the early days, so 
that he undoubtedly inherited some of the 
qualities that made him a success in the 
law-book field. Like his father, Mr. A. 
Sheldon Clark is very companionable, 
and has shown himself to be one of those 
ideal characters who not only make 
friends, but who keep them. 

The subject of this sketch was born in 
Chicago in 1876. After a public school 
training, and graduating from the Uni- 
versity of Colorado, he entered the em- 
ploy of Callaghan & Company in 1897, 
where he has been until now. In 1904 


he was elected Secretary of the Company, 
and in 1909 was made Vice President 
and General Manager. 

He was not only a great factor in Cal- 
laghan & Company, but took a lively in- 


terest in everything that pertained to the 
welfare of Chicago. He is a man of 
generous sympathies. His interests are 
many, his activities are varied, and his 
field of influence is wide. He is secre- 
tary of the North Central Business Dis- 
trict Association, member of the Legis- 
lative Committee of the Chicago Asso- 
ciation of Commerce, Vice President of 
the American Bureau of Publicity for the 
Latin States, and was recently honored 
by being made Secretary of the National 
Republican Convention Committee for 
the nominating convention, held in Chi- 
cago in 1916. He is Secretary of the 
Associated Yacht & Power Boat Clubs 
of America, and was Republican Presi- 
dential Elector from Illinois. In 1914 
Hamilton College of Law conferred the 
degree of Doctor of Civil Law upon him. 

Mr. Clark is still under forty, and it 
is safe to predict that the energy and 
aptitude which made him so successful 
in the law-book business will stand him 
in equal stead in his new line of en- 
deavor. 
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Death of Former U. S. District 
Attorney. 


Arthur A. Birney, one of Washing- 
ton’s most prominent lawyers, died of 
heart failure while playing golf on the 
links of the Washington Country Club, 
Jewell Station, Va., on Sept. 4. 

Mr. Birney was born in Paris, France, 
of American parents, in April, 1852. 

He was the son of Gen. William and 
Mrs. Catherine Birney, and the grand- 
son of James G. Birney, a prominent 
abolition agitator at the time William 
Lloyd Garrison wrote his articles on 
slavery in America. James Birney ran 
for President of the United States on 
the abolition ticket in 1840 and in 1844. 
William Birney was a professor of lan- 
guages in a French university at the 
time of the birth of Arthur Birney, and 
also was a veteran of the Civil War. 

Arthur A Birney was a graduate of 
the University of Michigan, and during 
the administration of President McKin- 
ley was United States attorney for the 
District of Columbia. He was a resi- 
dent of Washington for about forty 
years, and was connected with a num- 
ber of civic and social movements. 


Noted Denver Attorney Dies. 


In the death of Judge D. C. Beaman, 
77 years old, former vice president of 
the Colorado Fuel & Iron Company, on 
Sept. 8, Denver and Colorado lost a dis- 
tinguished citizen and a noted lawyer. 

David Crichton Beaman was born at 
Burlington, Lawrence county, Ohio, 
Nov. 22, 1838. His parents were Gama-~ 
liel Carter Beaman, a Presbyterian min- 
ister and ardent abolitionist, and Emelia 
Crichton, born in Perthshire, Scotland, 
and a descendant of the family of which 
the “Admirable” Crichton was the most 
noted member. 

As a lawyer, Judge Beaman was 
known among his associates as a man 
“with a natural legal mind,” an ever- 
ready wit, and a remarkably quick per- 
ception of vital issues. He had an 
abundance of humor, and often illus- 
trated his points with apt stories, many 
of which were drawn from his early 
on and observations on an Iowa 

arm. 





Judges and Lawyers 


Henry Winthrop Ballantine 


Dean of the College of Law, University of IIlinois 
BY PROF. JOHN N. POMEROY, JR. 


UDGE Oliver A. Harker 
has resigned from the dean- 
ship of the College of Law 
of the University of Illinois. 
In his forty-six years’ career 
at the bar, on the circuit 
and appellate bench, and at 
the head of the state law 

school, he had become 
one of the best-known 
and best-loved men in 
Illinois. It is little to 
say that the growth 
and prosperity of the 
school, from its begin- 
ning, nearly twenty 
years ago, and espe- 
cially during the thir- 
teen years of his dean- 
ship, are chiefly owing 

to his efforts. It is 
gratifying, therefore, 
that the school will con- 
tinue to have the bene- 

fit of his services as a 
member of its faculty, 
and the University the 
benefit of his ripe ex- 
perience as legal coun- 
sel. The University of 
Illinois and its friends 
are to be congratulated 

on the choice of Judge 
Harker’s successor. 
Dean Ballantine was 
selected for the posi- 
tion at the unanimous 
request of the faculty 

of the school. Though 

a young man, not yet & 
in the prime of life, 
he has already made his mark in several 
fields of legal activity, as a practitioner, 
as a scholar and writer, and as a teacher 
and administrator of originality and 
power. 


A 


Henry Winthrop Ballantine was born 
in Oberlin, Ohio, October 12th, 1880. He 
was educated at Oberlin, Amherst Col- 
lege, and at Harvard, receiving the de- 
gree of A. B. with the class of 1900. He 
studied law at the Harvard Law School, 
having the advantage of the instruction 
of all that group of brilliant scholars and 

teachers who gave the 
Harvard Law School 
its international repu- 
tation. He graduated, 
second in his class, in 
1904. Immediately 
upon his graduation he 
removed to California, 
and was in the active 
practice of his profes- 
sion, at San Francisco, 
for seven years, from 
1904 to 1911. During 
most of this period he 
taught courses in the 
Hastings College of 
the Law (San Fran- 
cisco), and in the 
Department of Juris- 
prudence of the Uni- 
versity of California. 
His scholarly equip- 
ment and success as a 
teacher led to his se- 
lection as dean of the 
newly established Law 


School of the University of Montana, 
at Missoula, which, under his direc- 
tion, soon became recognized as one of 
the most successful of the younger in- 
stitutions of the West. He was called 
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thence to the University of Wisconsin 
in 1913. In that year, also, he became 
Secretary of the American Institute of 
Criminal Law and Criminology. 

As a student and teacher of the law, 
Dean Ballantine is fortunate in the 
breadth and variety of his interests. He 
has taught courses in Contracts, Sales, 
Property, and Public Utilities. At Wis- 
consin, his energies were largely devoted 
to the development of the practical side 
of the curriculum,—Brief Making, the 
Practice Court, and Drafting of Legal 
Documents. He has contributed articles 
on Labor Legislation and Hints on 
Drafting Legal Documents to CASE AND 
CoMMENT, and on Mutuality and Con- 
sideration in Contracts to the Harvard 
Law Review, the Michigan Law Review, 
and the Virginia Law Review. His 
“Problems in the Law of Contracts” is 
the product of a wholesome belief that the 
case system of instruction, as commonly 
practised, is not always and necessarily 
the ne plus ultra of legal pedagogy, 
but is capable of some further adaptation 
to develop the creative powers of the 
student. He recently published, as vol- 
ume XV. of Modern American Law, a 
revised and modernized edition of Black- 
stone’s Commentaries,—one of the most 
useful editions that we have of that great 
classic. He is perhaps best known to the 
profession by his articles on the little un- 
derstood subject of Martial Law, par- 
ticularly in its constitutional aspects and 
relations. His attention was first di- 
rected to this theme, at the-time of the 
great fire of 1906 in San Francisco, by 
the interference of the United States 
troops, which officiously delayed for 
three days the efforts of private citizens 
to protect their houses, save property, 
and extinguish the flames. He became a 
profound student and an acknowledged 
expert in this subject, which is obviously 
destined to become one of great prac- 
tical importance. His proposed Code of 
Martial Law was published in the Michi- 
gan Law Review in the current year. 


Case and Comment 


His personal qualities and attainments 
all justify confidence that the school to 
whose leadership he is called is destined 
to hold a conspicuous place among the 
law schools of the West. Its standards 
of scholarship are already high. It is 
an integral part of a University whose 
growth in numbers, in income,—an in- 
come ‘now second to that of only one 
other American University—and in 
scholarly and scientific prestige has been, 
perhaps, the most striking achievement in 
higher education in the past fifteen years. 
It is a University, moreover, whose 
watchword and criterion of success is, 
State Service. Our law schools, as a 
whole, have been slower than some other 
departments of our public universities ir. 
grasping their opportunities of usefulness 
to the people and to the state. It is be- 
lieved, at Illinois, that their possibilities 
of service are very great; and it is also 
believed that under Dean Ballantine's 
stimulating and forceful leadership these 
possibilities will be exploited to a degree 
hitherto unrealized, there or elsewhere. 


Judge Gregory Dies. 


Judge James Marcus Gregory, for- 
merly judge of the Chesterfield county 
court, and until recently commonwealth 
attorney of the county, died on Sept. 5, 
at his home at Forest Hill. Judge Greg- 
ory has been seriously ill for several 
months, and all the members of his fam- 
ily had been summoned to his bedside. 

As a member of Armistead’s brigade, 
Judge Gregory served the Confederacy 
throughout the war between the States. 
He later became county judge and served 
with signal ability. When the county 
judgeships were abolished by the new 
state Constitution Judge Gregory was the 
choice of the county for the office of 
commonwealth’s attorney. He won dis- 
tinction in the Beattie murder case, be- 
ing, ex officio, in charge of the prosecu- 
tion, which resulted in conviction. 





As long lyveth the mery man, they sa 
As doth the sory man, and longer es a : day. —Udall. 


Quere. A judge in Bayonne, New 
Jersey, has held that to muzzle a noisy 
rooster was entirely proper, but that to 
silence a hen was an improper police 
activity, because of its interference with 
industry. Does this decision reach the 
political speakers?—Minneapolis Jour- 
nal. 


Honesty in Politics. Politician — 
“Congratulate me, my dear, I’ve won the 
nomination!” His wife (in surprise) 
—‘“Honestly?” Politician—“Now, what 
in thunder did you want to bring up that 
point for?” 


Conscience in Politics. “But,” ex- 
claimed the man of delicate sensibilities, 
“will your conscience permit you to do as 
you suggest?” “Look here, friend,” an- 
swered the New York politician, “I am 
accustomed to be boss, even of my own 
conscience.” 


Both Sides of the Fence. Wife 
(reading)—“Isn’t it funny, my dear! 
Here is an article which says they have 
found a new species of bird in Austra- 
lia, which has four legs. Now, what- 
ever do you suppose they want four legs 
for?” Husband (yawning)—‘“They are 
probably politicians, my love, and by this 
beautiful dispensation of their Creator 
they are enabled to stand on both sides 
of the fence at the same time.” 


Youthful Solicitude. An ambitious 
politician, who had at various times been 
a candidate for public office, had a son, 
a lad of eight, who, meditating upon the 
uncertainties of kingly existence, at last 
asked his mother: “If the King of Eng- 


land should die, who would be king?” 
“The Prince of Wales.” “And if he 
should die, who would be king?” His 
mother turned the question off in some 
way, when the boy, with a deep sigh, 
said: “Well, anyway, I hope pa won’t 
try for it.” 


Where Safety Lies. “I see when a 
man runs for office he has to put himself 
in the hands of his friends.” 

“Yes, my dear.” 

“If a woman ran would she: have to 
put herself in the hands of her women 
friends ?” 

“T suppose so.” 

“Well, I don’t imagine any women 
will run. Think of taking such chances!” 
—Louisville Courier-Journal. 


Fails to Specify. The campaign 
story always applies to the “outs,”—the 
story of a negro preacher who, when in- 
formed by the board of deacons that his 
services were to be dispensed with, de- 
manded an explanation. 

“Ain’t Ah argufied wid de sinner?” 
he demanded. 

“Yes, brudder, you has been long on 
argufication,” replied one of the deacons. 

“And ain’t Ah sputified concernin’ de 
Scriptures ?” 

“Yes, brudder, you am _ powerful 
strong on sputification,” admitted another 
of the deacons. 

“Den what am de matter wif mah serv- 
ices?’ demanded the pastor. 

“Well,” responded one of the church 
board, scratching his woolly pate, “it am 
like dis. You argufy and you sputify, 
but yo’ don’t specify wherein.”—Sioux 
City Tribune. 
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Their Verdict. “In Chicago,” says a 
member of the bar, “a large, fat man 
was suing a little, skeleton-like individ- 
ual, who had a bad hacking cough. 

“The case had been given to the jury, 
who had been out half an hour. On the 
evidence and the instructions the big 
man had won the case. The jury was 
called and filed out into the court-room. 

“Have you reached a verdict?’ asked 
the judge. 

““No, your Honor,’ said the foreman, 
‘We only want to know which is the 
defendant and which is the plaintiff.’ 

“*The large man sitting over there is 
the plaintiff, and the small man here is 
the defendant,’ replied the judge. 

“The jury filed back to the jury room. 
In a few minutes they signaled that they 
had reached a verdict. The judge re- 
ceived it and read: 

“We, the jury, find for the man with 
consumption.’ ” 


One on the Judge. It is sometimes 
possible for a lawyer to prove that his 
opponent is the wiser man, as is evi- 
denced in this case. 

A police magistrate in Cleveland was 
disposing of cases at the rate of about 
two a minute, with great exactness 
and dignity, being judge, jury, and at- 
torney, all in one. 

“Then you are sure you recognize this 
linen coat as the one stolen from you?” 
he said to a complainant. 

“Yes, your Honor.” 

“How do you know it is yours?” 

“You can see that it is of a peculiar 
make, your Honor,” replied the witness. 
“That is the way I know it.” 

“Are you aware, sir,” shouted the jus- 
tice, turning to a closet back of him and 
producing a similar coat, “that there are 
others like it?” 

“Indeed I am,” replied the witness, 
still more placidly, “I had two stolen.” 


A Small Point. Barrister’s Wife— 
“So your client was acquitted of mur- 
der. On what grounds?” 

Barrister: “Insanity. 


We proved 
that his father once spent two years in 
an asylum.” 

Barrister’s Wife: “But he didn’t, did 


he? 


Case and Comment 


Barrister: “Yes; he was doctor there, 
but we had not time to bring that fact | 
out.” —Tit-Bits. 


Hoped “There Were Others.’ By a © 
piece of good luck, the new recruit had | 
been appointed orderly to his captain, ~ 
and the latter was giving him his in- 7 
structions. 3 

“You're to rise at 5 o’clock,” he said, 7 
“shave yourself, and clean your boots | 
and equipment. Then you clean my § 
boots, buttons, belt, etc., shave me, see 
to my horse,—which you must groom 7 
thoroughly,—and clean the equipment, 7 
After that you go to your hut, help to 
serve out breakfast, and after breakfast © 
lend a hand washing up. At 8 o'clock % 
you go on parade and drill till 12—"" 

The recruit, whose face had been ™ 
growing longer and longer, then inter- = 
rupted: 4 

“Beg pardon, sir, but is there anyone | 
else in the army besides me?”’—New ~ 
York Globe. 


A Delicate Instrument. Two men | 
were in a dining car, ordering breakfast, 7 
The first one said to the waiter: ' 

“George, you may bring me _ two 7 
fried eggs, some’ broiled Virginia ham, © 
a pot of coffee, and some rolls.” 

“Yassa.” 

The other said: 

“You may bring me the same.” 

“Yassa.” 

The second man then called after the = 
waiter, and remarked: 1 

“Just eliminate the eggs.” 

wy a6sa.” 

In a moment the waiter came back, | 

“Scuse me, boss, but just what did % 
you all say erbout dem aigs?” ¥ 

“T said just eliminate the eggs.” i 

“Yassa.” And he hurried again to the = 
tiny kitchen. 3 

In another moment he came back once © 
more, leaned confidently and penitently © 
over the table, and said: q 

“We had a bad accident jest afo’ we = 
leave de depot dis mornin’, boss, an’ de © 
deliminator done got busted off right at © 
de handie. Will you take ’em fried aS § 
dis hyar gemmen?”—New York Times. © 





sv Oe es 









